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Court of Appeals of the District of Columbia 


No. 4993. 

Southern Transportation Company et al., Appellants, 

vs. 

Interstate Commerce Commission] 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 49436. 

\ 

Southern Transportation Company, Eastern Transporta- 
tion Company, Staples Transportation Corhpany, Nep¬ 
tune Line, Inc., Thomas Towboat Company,! Petitioner, 

vs. ' | 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered that in the Supreme Court! of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the abpve-entitled 
cause, to wit: 


i 

i 

l—4993o 
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SOUTHERN TRANSPORTATION COMPANY KT AL. VS. 


1 Filed February 12, 1929. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 49,436. 

Southern Transportation Company, Eastern Transporta- 
tion Company, Staples Transportation Company, Nep¬ 
tune Line, Inc., Thames Towboat Company, Petitioners, 


vs. 

Interstate Commerce Commission, Respondent. 

Petition for Writ of Injunction. 

To the Supreme Court of the District of Columbia: 

Your Petitioners respectfully state: 

• 

1. That petitioner, Southern Transportation Company, 
is, and at all times mentioned herein was, a corporation 
chartered under the laws of the State of New Jersey, with 
its principal place of business at Philadelphia, Pennsyl¬ 
vania; that petitioner. Eastern Transportation Company, 
is, and at all times mentioned herein was, a corporation 
chartered under the laws of the State of Delaware, with its 
principal place of business located in Baltimore, Maryland; 
that petitioner, Staples Transportation Company, is, and 
at all times mentioned herein was, a corporation char¬ 
tered under the laws of the State of Maine, with its princi¬ 
pal place of business located at New York, New York; that 
petitioner, Neptune Line, Incorporated, is, and at all times 
mentioned herein was, a corporation chartered under the 
laws of the State of Delaware, with its principal place of 
business at New York, New York; that petitioner, Thames 
Towboat Company, is, and at all times mentioned herein 

was, a corporation chartered under the laws of the 
2 State of Connecticut, with its principal place of 
business located at New London, Connecticut. 

2. That respondent, Interstate Commerce Commission, 
is, and has been, the tribunal created by the Act to regu¬ 
late Commerce (24 Stat. at L. 379), as amended by various 
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INTERSTATE COMMERCE COMMISSION. 

| 
l 

Acts including the Interstate Commerce Act, approved 
February 28, 1920 (41 Stat. at L. 456), having its principal 
office in the City of Washington, District of Columbia. That 
by the Act creating said respondent and the Acts amenda¬ 
tory thereof, it is made the duty of said respondent to ad¬ 
minister the provisions of said Act and the j amendatory 
Acts. That, among other provisions, said Act, jas amended, 
by Section 6, paragraph 7, provides: 

| 

I 

“(7) No carrier, unless otherwise provided |by this Act, 
shall engage or participate in the transportation of passen¬ 
gers or property, as defined in this Act, unlegs the rates, 
fares, and charges upon which the same are transported by 
said carrier have been filed and published in accordance 
with the provisions of this Act; nor shall any carrier charge 
or demand or collect or receive a greater or I4ss or differ¬ 
ent compensation for such transportation of passengers or 
property, or for any service in connection therewith, be¬ 
tween the points named in such tariffs than the rates, fares 
and charges which are specified in the tariff filed and in 
effect at the time; * * V’ 

i 

| 

And by Section 8, provides: 

I 

“(8) That in case any common carrier shbject to the 
provisions of this Act shall do, cause to be done, or per¬ 
mit to be done any act, matter, or thing in this Act pro¬ 
hibited or declared to be unlawful, or shall onfit to do any 
act, matter, or thing in this Act required to be done, such 
common carrier shall be liable to the persop or persons 
injured thereby for the full amount of damages sustained 
in consequence of any such violation of the provisions of 
this Act, together with a reasonable counsel or attorney’s 
fee, to be fixed by the court in every case of recovery, which 
attorney’s fee shall be taxed and collected a$ part of the 
costs in the case.” 

| 

And by Section 9, provides: 

“(9) That any person or persons claiming to be dam¬ 
aged by any common carrier subject to the provisions of 
this Act may either make complaint to the Commission as 
hereinafter provided for, or may bring suit ip his or their 
own behalf for the recovery of the damages for which such 

* V—' j 
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common carrier may be liable under the provisions of this 
Act, in anv district or circuit court of the United 
3 States of competent jurisdiction; but such person or 
persons shall not have the right to pursue both of 
said remedies, and must in each case elect which one ot 
the two methods of procedure herein provided for he or 
they will adopt. * * *” 

And by Section 13, paragraph 1, provides: 

“(13) (As amended June 18, 1910, and February 28, 
1920). (1) That any person, firm, corporation, company, 

or association, or any mercantile, agricultural, or manufac¬ 
turing society or other organization, or any body politic or 
municipal organization, or any common carrier, complain¬ 
ing of anvthing done or omitted to be done bv anv common 
carrier subject to the provisions of this Act, in contraven¬ 
tion of the provisions thereof, may apply to said Commis¬ 
sion by petition, which shall briefly state the facts; where¬ 
upon a statement of the complaint thus made shall be for¬ 
warded by the Commission to such common carrier, who 
shall be called upon to satisfy the complaint, or to answer 
the same in writing, within a reasonable time, to be speci¬ 
fied bv the Commission. If such common carrier within the 
« * 

time specified shall make reparation for the injury alleged 
to have been done, the common carrier shall be relieved 
of liability to the complainant only for the particular vio¬ 
lation of law thus complained of. If such carrier or car¬ 
riers shall not satisfy the complaint within the time speci¬ 
fied, or there shall appear to be any reasonable ground for 
investigating said complaint, it shall be the duty of the 
Commission to investigate the matters complained of in 
such manner and by such means as it shall deem proper.” 

And by Section 16, paragraph 1, provides: 

“(16) (Amended March 2, 1889, June 29, 1906, June 18, 
1910, and February 28,1920). (1) That if, after hearing on 
a complaint made as provided in section thirteen of this 
Act, the Commission shall determine that any party com¬ 
plainant is entitled to an award of damages under the pro¬ 
visions of this Act for a violation thereof, the Commission 
shall make an order directing the carrier to pay to the com¬ 
plainant the sum to which he is entitled on or before a day 
named.” 


INTERSTATE COMMERCE COMMISSION. 


O 


3. That petitioners are engaged in the operation of sea¬ 
going tugs and barges plying, among other ports, between 
the Hampton Roads ports and New England ports, and that 
incident to such business their tugs require certain steam 
coal which is obtained by purchase from coal dealers who 
make delivery thereof directly to said tugs at the railroad 
transshipment coal terminals located in Hampjton Roads. 

That the purchase price paid by petitioners for said 
4 coal, in addition to the actual price of the! coal itself, 
included all transportation charges legalhj applicable 
from the mines to the bunker holds of their tugjs. That in 
addition to the charges for the line haul transportation and 
the dumping and trimming charges, duly published in filed 
tariffs as required by Section 6, paragraph 7, pf the said 
Interstate Commerce Act, a charge of $11.00 per vessel, 
called a wharfage charge, was also collected against each 
of the said petitioners’ tugs that took on said bunker coal 
at the said Hampton Roads’ coal piers, which was not pub¬ 
lished in any tariff on file with the Interstate Commerce 
Commission. That petitioners, being advised that certain 
of the charges assessed were in violation of the! provisions 
of the Interstate Commerce Act, on or about April 30, 1923, 
filed a complaint with the respondent, as provided in that 
Act, complaining, among other things, by Sections 10 thereof, 
against the propriety of the $11.00 wharfage charge. That 
said complaint was duly docketed by the respondent as No. 
14.S77, and assigned for hearing at Norfolk, Virginia, Octo¬ 
ber 22,1923, before Attorney-Examiner Williams A. Disque. 

That at said hearing said complaint was arpended, as 
recorded by the following excerpt from the Official Stenog¬ 
rapher's Minutes of said hearing: 


“Mr. Gartner: At this point, Mr. Examiner, i!would like 
to move to amend Paragraph 10 of the complaint, and al¬ 
lege in addition to the violation of Section 1, a violation of 
Section 6 of the Interstate Commerce Act, on the ground 
that the charge collected is not published in the jiled tariffs 
of the carriers. 

Mr. Younger: Of course, this is one of the Charges to 
which my objection made at the commencement pf the hear¬ 
ing was addressed. 

Mr. Gartner: I don't suppose you have any objection to 
mv amendment ? 
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O 


Mr. Younger: None other than as previously men¬ 
tioned." (Transcript of Record, Docket 14,877, pages 


68-69.) 

That the objection mentioned by Mr. Younger in the quo¬ 
tation from the record just made is in terms as follows: 

“Mr. Younger: Perhaps T should have made this motion 
at the beginning, but l was rather expecting that Mr. Gart¬ 
ner's statement was going to be made in the nature of an 
opening statement by counsel. In Paragraph No. 8 of the 
complaint, an attack is made upon the charges imposed by 
the Chesapeake & Ohio Railway and the Virginian Railway, 
and by the defendant Lines Company at the piers of the 
two railroads and the Norfolk & 'Western Railway Com- 
pany, respectively, for the service of running lines on ves¬ 
sels, as being unjust and unreasonable, in violation of Sec¬ 
tion 1, and also in violation of Section G,because the charges 
for those services are not on file with the Interstate Com¬ 
merce Commission. 

In Paragraph 9 of the complaint, an attack is made on the 
charges imposed by the Chesapeake <$c Ohio Railway and the 
Virginian Railwav and the Lamberts Point Towboat Com- 
pany for the services rendered by those two carriers at their 
piers and by the Lamberts Point Towboat Company at the 
Norfolk & Western Railwav piers for docking and undock- 
ing of vessels; it is alleged in that paragraph that the 
charges imposed are unjust and unreasonable in violation 
of Section 1, and also of Section G, in that they are not filed 
with the Interstate Commerce Commission. 

In Paragraph 10, an attack is made upon the so-called 
wharfage charge applicable at the piers of all three of the 
rail carriers, in that those rates are unjust and unreason¬ 
able in violation of Section 1. 

In Paragraph 11, an attack is made upon the charge said 
to be imposed by the three defendant rail carriers for fur¬ 
nishing water to vessels for steam purposes while those 
vessels are at the piers of the respective carriers; it is al¬ 
leged that those charges are unjust and unreasonable in 
violation of Section 1, and also in violation of Section 6, in 
that they are not filed with the Interstate Commerce Com¬ 
mission. 

All of those charges, in the view of the defendant car¬ 
riers, are for essential marine services not connected with 
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the transportation of property as described in j the Inter¬ 
state Commerce Act, and I therefore move that the Ex¬ 
aminer order stricken from this case the allegations of the 
complaint attacking those charges. (Transcript of Record, 
Docket 14,877, pages 16-18.) j 

4. That pursuant to said hearing, the said j Attorney- 
Examiner, William A. Disque, in accordance with the rules 
of procedure, prescribed by the respondent, made and filed 
his tentative report, which, in so far as it! related to 
6 the allegations of the complaint as amended at the 
hearing with reference to these wharfage charges is 
in terms as follows: 

“Docket No. 14877—Attorney-Examiner Disque’s Report— 

Sheet 19. 

j 

The Port or Wharfage Charge. 


Vessels taking bunker coal at defendants’ picjjrs are re¬ 
quired to pay a port or wharfage charge, not on file with the 
Commission, which is in addition to the other charges con¬ 
nected with the delivery of the coal. This charge is based 
• on the idea that defendants are entitled to special compen¬ 
sation for the use of their pier facilities because a vessel 
taking bunker coal, may have to remain at the pier longer 
than one taking cargo coal, which is generally delivered in 
much greater volume. In other words, a vessel taking 
bunker coal may displace or interfere with a vessel taking 
cargo coal which brings defendants greater revenue. The 


charge is not made against vessels taking cargo c|oal if they 
do not also take bunker coal. About 75 per cjent of the 
vessels stopping at defendants’ piers take only bjmker coal. 

Defendants’ rates to Hampton Roads ports! formerly 
were 10 cents per ton higher on bunker coal than on cargo 
coal, but to avoid the possibility of a claim that! they were 
maintaining different rates depending upon the u&e to which 
the commodity was put, defendants decided td eliminate 
the distinction and accord bunker coal the sarde rates as 
cargo coal. However, believing that they were jentitled to 
greater compensation than on cargo coal, for tjie reasons 
given in the preceding paragraph, they have since made a 
port or wharfage charge such as that here under!considera¬ 
tion. This charge is based on what defendants! regard as 
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the average bunker tonnage taker, by the various kinds of 
ships. They figure that tugs and coast-wise ships take 110 
tons, which amount, at the charge of 10 cents per ton, would 
result in a charge of $11, the amount they now collect. On 
a ship engaged in foreign commerce they figure on 300 tons, 
or $30 for the ship. 


Docket Xo. 14877—Sheet 20 


Complainants say that defendants are doing without 
tariff authoritv what would be unlawful for them to do 
under tariff authority, i. e., that they are charging different 
rates on coal dependent upon the use to which the com¬ 
modity is put. However, this contention is not well founded. 
The charge in question is based upon a difference in service 
and not upon the use to which the coal may be put. More¬ 
over, the publication of a rate on bunker coal was not un¬ 
lawful. The term, bunker coal, did not define the use; it 
merelv described the traffic. Bunker coal is different traf- 
fic from cargo coal because the service is different. 

7 It is not clear why defendants make this charge 

on vessels which take bunker coal at the same time 
they take cargo coal, as no additional use of the pier facili¬ 
ties is involved. Neither is it clear whv a charge is made 


against tugs, at least whv tliev make a charge as great as 
against other vessels. Tliev dock at the older and smaller 
piers, are generally away within an hour and receive their 
coal without interfering with other vessels. 

The charge under consideration is for the use of the same 
transportation facilities as are employed for cargo coal, 
the only difference being in the extent of the use, and 
these facilities are of the kind that carriers are expected 
to provide in order to make deliveries. It is clearly one in 
connection with the transportation and delivery of the coal 
and subject to the act. It is not supported by tariff author¬ 
ity or by contract for special or separate services. In the 
absence of a tariff provision to the contrary, the service is 
presumed, as a matter of law, to be covered by the dumping 
or the dumping and trimming charge. Complainants and 
other shippers are entitled to refund with interest. Defend¬ 
ants may be entitled to publish and make a charge in the 
future, particularly if the vessel does not take cargo coal, 
but what, if any, charge may reasonably be made must be 
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left for consideration after further hearing limited to this 
subject.” 

5. That the respondent, after entertaining exceptions to 
the Attorney-Examiner’s report and hearing j oral argu¬ 
ment all as provided in its Rules of Practice,! did, on or 
about August 11, 1925, publish its decision, sinbe reported 
at 101 I. C. C. 211, a copy of which is filed herewith marked 
“Exhibit A” and is hereby made a part herejof as truly 
as if copied herein in full. That in said decision in so far 
as it related to the wharfage charge, as reported at pages 
224-5, the respondent, although it found that: “[The charge 
is clearly one in connection with the transportation and de¬ 
livery of the coal and subject to the Act,” and! that “it is 
not supported by tariff authority,” nevertheless ignored the 
recommendation of the Proposed Report of the Attorney- 
Examiner relative thereto, to wit: ' j 


“In the absence of a tariff provision to the contrary, the 
service is presumed, as a matter of law, to be covered by 
the dumping or the dumping and trimming charge. Com¬ 
plainants and other shippers are entitled to refund with 
interest. ’ ’ 

8 That the failure of the Commission to direct a re¬ 
fund, with interest, of the wharfage charges paid 
without tariff authority, as recommended by thei Attorney- 
Examiner, is, and was, in direct disregard of the j provisions 
of the Interstate Commerce Act, as quoted in paragraph 2 
of this petition. That said decision was, and i$, unlawful 
and erroneous and lias denied the complainants I before the 
Commission, who are petitioners here, the reimbursement 
to which they are justly entitled under said provisions. 

6. That on or about October 7, 1925, and within 60 davs 
of the date of service of the said decision of respondent, the 
petitioners herein filed with respondent a petition for a 
rehearing and reconsideration of the said decision of re¬ 
spondent in this and other particulars, but that! said peti¬ 
tion was denied on or about December 7, 1925. 

7. That on or about April 15, 1926, the petitioners herein 
filed with respondent another petition to reopfen for re¬ 
hearing and reconsideration confined solely to tl^e question 
of reimbursement for these wharfage charges p^id without 

2—4993a 
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tariff authority. That said petition was granted on or 
about May 3, 1*926. 

8. That thereupon a second hearing* was held by the re¬ 
spondent at Washington, 1). (\, on May 15, 1926, and that 
pursuant thereto the respondent, on or about September 
21, 1928, rendered its second decision, reported at 147 I. C. 
C. 29, a copy of which is tiled herewith marked “Exhibit 
B” and made a part hereof as truly as if copied herein in 
full. That the respondent, at pages 36-7 of said decision, 
has made the following* statement: 


“It will be seen that our duty to award reparation to a 
complainant depends upon whether we conclude that the 
complainant is entitled to reparation, and it will also be 
observed that, properly, we can not reach such a conclusion 
unless we find that the complainant has been damaged by 
some violation of the act committed by a common carrier. 
The record in this case does not show that damages were 
suffered by any of the complainants by reason of the fact 
that the port or wharfage charges collected from them by 
the defendants had not been at the time of such collection 
published and bled in accordance with the requirements of 
section 6 of the act. As above stated, we have found 
9 that, by their failure to publish and file the charges, 
the defendants violated section 6 of the act, but it 
is apparent that the complainants were not injured by this 
violation, because the amounts collected from them would 
not have been changed in any way by such publication and 
filing. In other words, proving simply that charges for 
transportation or services connected therewith, not pub¬ 
lished or filed in accordance with the requirements of sec¬ 
tion 6 of the interstate commerce act, have been collected 
from a complainant by a common carrier subject to the act 
is not equivalent to proving that the complainant is en¬ 
titled to reparation. 

Upon the facts and for the reasons above set forth, repa¬ 
ration will be denied, and an order dismissing the com¬ 
plaint will be entered.” (147 I. C. C. 36-7.) 


That said findings are erroneous, as a matter of law, and 
that your petitioners have been denied thereby reimburse¬ 
ment for charges exacted of them without tariff authority 
contrary to the provisions of law, as quoted in paragraph 
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2 hereof. That pursuant to said erroneous findings the re¬ 
spondent entered its order dismissing- the petitioners’ com¬ 
plaint. 

9. That on or about November 19, 1928, and Within sixty 
days from the date of service of the said second decision 
of respondent, the petitioners filed with respondent, a “Pe¬ 
tition for Reconsideration, reargument or Rehearing on the 
Question of Reparation of Wharfage Charges Paid With¬ 
out Tariff Authority.” A copy of said petition is filed 
herewith, marked “Exhibit C” and made a part hereof. 
That on or about December 3, 1928, said petition was de¬ 
nied. That petitioners have exhausted every means avail¬ 
able under the respondent’s Rules of Practice to secure a 
correction by respondent of its erroneous and illegal action 
in so dismissing petitioners’ claim for reparation 

10. That by an Act approved June 7, 1924 (43 Stat. at 
L. 633) an Act to amend paragraph (3) seetionj 16 of the 
Interstate Commerce Act, by paragraph (c) thereof, actions 
for the recovery of overcharges such as this $llj.00 wharf¬ 
age charge, must be filed with the respondent within 

10 three vears from the delivery of the coal iin connec- 
► . 


tion with which this charge was assessed, j That the 
$11.00 wharfage charge was not made effective by tariff 
published and filed with the respondent by the jXorfolk & 
Western Railroad and the Virginian Railway until Septem¬ 
ber 24, 1925, and by the Chesapeake & Ohio Railroad until 
September 25, 1925. That during the period dating from 
three years prior to the filing of its complaint, jas so pro¬ 
vided by law, and up to the effective date of j duly filed 
tariffs, as just alleged, to wit, from April 30, 1920, to Sep¬ 
tember 24th or 25th, 1925, depending upon whfch of the 
railroads just above mentioned performed the transporta¬ 
tion, the petitioner, Southern Transportation | Company, 
paid without warrant of law charges based upon j the illegal 
$11.00 wharfage charge in the sum of $8,294.00, as more 
fully described and itemized in detail in a statement marked 
“Exhibit D” and filed herewith and made a part hereof. 
That the petitioner, Eastern Transportation Company, paid 
these illegal charges aggregating $2,321.00, as fnore fully 
itemized in a statement marked “Exhibit E” and!filed here¬ 
with and made a part hereof. That the petitioner, Staples 
Transportation Company, paid these illegal charges aggre¬ 
gating $4,325.64, as more fully itemized in a ! statement 
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marked “Exhibit F" and filed herewith and made a part 
hereof. That petitioner, Neptune Line, Inc., paid these 
illegal charges aggregating $264.00, as more fully itemized 
in a statement marked “Exhibit G” and filed herewith and 
made a part hereof. That the petitioner, Thames Towboat 
Company, paid these illegal charges aggregating $1,144.00, 
as more fully itemized in a statement marked “Exhibit H” 
and filed herewith and made a part hereof. That the said 
petitioners are entitled to refund of said illegal charges 
pursuant to the provisions of law quoted in paragraph 2, 
and herein, and that they have been damaged in the amounts 
respectively heretofore alleged by reason of the respondent 
so erroneouslv and unlawfullv dismissing their said 
11 complaint duly filed before it. That petitioners will 
be deprived of their rights and property to which 
they are justly entitled under the Interstate Commerce Act, 
as amended. 

11. That the said order of respondent so dismissing pe¬ 
titioners' complaint before it is a negative order and is 
not reviewable even as to its legality in the United States 
District Court otherwise having jurisdiction under the so- 
called “District Court Jurisdiction Act.” (38 Stat. a^ L. 
219) See: Proctor & Gamble vs. United States, 225 U. S. 
2S2, 292: Manufacturers Railroad Company vs. United 
States, 246 U. S. 457, 383. That the erroneous and illegal 
decision of the Commission is not reviewable upon bill for 
writ of mandamus. See: Interstate Commerce Commission 
vs. United States, ex rel. Members of Waste Merchants As¬ 
sociation of New York, 260 U. S. 32. That petitioners are 
without adequate remedy at law in the premises and only 
in a suit of this nature and by the injunction processes of 
this Honorable Court can they secure the enjoyment of 
their rights and property as heretofore in this petition al¬ 
leged. 


In consideration whereof, petitioners pray: 

First. That the process of this Honorable Court issue re¬ 
quiring the respondent to appear before this Honorable 
Court and answer the allegations herein and perform and 
abide by such order, direction and decree as may be made 
against it in the premises. 

Second. That the findings of the respondent, as alleged 
in paragraph 8 hereof, be declared to be erroneous and 
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contrary to the provisions of the Interstate Commerce Act, 
as set forth in paragraph 2 hereof. That the hrder of the 
respondent made pursuant to said findings dismissing pe¬ 
titioners’ complaint before it, be declared to !be null and 
void and contrary to said provisions of law. 

12 Third. That the respondent be permanently en¬ 
joined from dismissing the petitioners’ complaint be¬ 
fore it and directed to make and publish in lieu thereof its 
order awarding reparation to the respective! petitioners 
against the responsible railroads in amounts, wtith interest, 
as alleged in paragraph 9, or, in the alternative, that a 
mandatory injunction be entered herein directing the re¬ 
spondent to make and publish further findings jin said case 
awarding reparation to petitioners and permitting them to 
file the customary Rule V Statements in support of the 
amount of reparation due petitioners by the respective de¬ 
fendants thereto in accordance with respondent’s Rules of 
Practice, and enter thereon its further ordeir awarding 
reparation, with interest, to the respective petitioners 
against the railroads defendants thereto in amounts, with 
interest, as established by said Rule V Statements. 

Fourth. That petitioners have judgment against re¬ 
spondent for their costs herein expended, and sjuch further 
or other relief as is just and proper. 

KARL KNOX GARTNER, 

701-4 Smith Building , 815 15/^ Street 
X. Ilk. Washington , D. C.,.Attorney 
for Petitioners. 


District of Columbia, 

City of Washington, ss: 

Personally appeared before me, the undersigned Notary 
Public, Karl Knox Gartner, Attorney for the Petitioners in 
the above petition, who, upon being duly sworni, says upon 
oath: 

That the facts stated in the foregoing petition, signed 
bv him as said attornev, are true to the best ot; his knowl- 
edge and belief. 

KARL KNOX GARTNER. 


i 

| 

i 
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Sworn and subscribed to before me this 11th day of Feb¬ 
ruary, 1929. 

[notarial seal.] RUTH C. ROWE, 

i Notary Public. 

My commission expires Jan. 22, 1981. 

13 “ Exhibit A.” 

10554. 


Interstate Commerce Commission. 

No. 14877. 

Southern Transportation Company et al. 


v. 

Norfolk & Western Railway Company et al. 
Submitted June 26, 1924. Decided July 23, 1925. 

1. Charges for dumping and trimming coal at Hampton 

Roads piers found not unreasonable. 

2. Dumping service held to include the horizontal manipu¬ 

lation of the chutes. 

3. Publication of separate trimming charges required. 

4. Charges for docking and undocking, running lines, and 

furnishing fresh water to ships held to be beyond the 
commission’s jurisdiction. 

5. Port or wharfage charge held to be subject to the com¬ 

mission ? s jurisdiction. 

Further hearing necessary to determine reasonable¬ 
ness thereof. 

Karl Knox Gartner for complainants. 

Theodore W. Reath, W. H. T. Lovall, Lucian H. Cocke, D. 
Lynch Younger, J. S- Patterson, and Sherlock Bronson for 
Virginian Railway Company, Norfolk & Western Railway 
Company, and Chesapeake & Ohio Railway Company. 

Braden Vandeventer and Hughes, Vandeventer & Eg¬ 
gleston for Lambert’s Point Tow Boat Company. 

H. J. Wagner for Norfolk-Portsmouth Freight Traffic 
Association. 
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I 


F. S. Davis for Maritime Association of Boston Chamber 
of Commerce. 


Report of the Commission. 

I 

Division 2, Commissioners Aitchison, Esch, and Campbell. 

i 

! 

Esch, Commissioner: 

i 

Exceptions were filed by complainants and defendants to 
the report proposed by the examiner and the case was 
orally argued before ns. Our conclusions differ in some 
respects from those proposed by the examiner.! 

Complainants operate coastwise steamship j and barge 
lines, and carry coal under charter parties from Hampton 
Roads to north Atlantic ports. They allege that!defendants 
collect unlawful and unreasonable charges fbr terminal 
services incident to the transfer of the coal from cars to 
vessels. The commission is asked to prescribe! reasonable 
charges where it finds charges may be made, and to award 
reparation. The Maritime Association ofi the Boston 
14 Chamber of Commerce intervened and offered some 
evidence on behalf of complainants. Tlie Norfolk- 
Portsmouth Freight Traffic Association also jintervened, 
but did not state its position nor offer evidence.j 

Charges for Dumping and Dumping and Trimjming Com¬ 
bined 

• 

The transfer of the coal is effected at the pierls of the de¬ 
fendant rail carriers, the Chesapeake <Sr Ohio, ^he Norfolk 
& Western, and the Virginian Railways. The | piers used 
for most of this traffic are of the most modern an^l approved 
type and are very efficient in their operation. The service 
performed in reaching the piers and delivering the coal 
will be briefly described, taking the operation ^>f the Nor¬ 
folk 8z Western facilities as typical. After tliejcoal trains 
reach the break-up yards at Hampton Roads the coal is 
classified; that is, cars containing coal of a certain kind or 
ownership may be switched to one track and card containing 
coal of another kind or ownership switched jto another 
track. Subsequently, but before the vessels are ready to 
receive the coal, the cars are switched to wha|t is known 
as the “barney yard,” which is a storage yajrd situated 
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near by. Here the line-haul service ends. The cars, after 
they enter the barney yard, go over a hump and are held 
on a slightly descending grade awaiting movement to the 
piers, which are only a few hundred feet beyond. When 
the pier operator signals for the coal that is to be delivered 


to a certain vessel, the cars. 


one at a time, are run bv grav- 


ity toward the piers for a short distance, are then picked up 
by an electrically operated cable and taken up an incline to 
a point where they are turned practically upside down and 
the contents!dumped into a pier car, which stands below. 
The pier car, electrically operated and in charge of a mo- 
torman, is then taken out on the pier, and the coal dis¬ 
charged through the bottom of the car into a pier hopper, 
whence it slides through a chute into the vessel's hold or 
bunkers. The several chutes through which the coal is 
dumped run into the different hatches of the vessel and 
are raised and lowered in a vertical plane by devices and 
employees located on the top of the pier. They may be first 
placed in their lowest position, causing the vessel to list 
against the pier as the coal piles up on the inshore side of 
the hold. They are then elevated so as to throw the coal to 
the offshore side of the hold, and as the cone forms on that 
side the vessel gradually rights itself. The chutes are then 
lowered to a middle position so that the coal will pile up 
between the inshore and ontshore cones already formed. Tn 
order to completely and evenly fill the vessel it is gener¬ 
ally necessary for defendants to put men aboard the vessel 

to move the chutes horizontally in each hatch from time to 

• 

time while the coal is being discharged, and must also send 
a large force of men into the vessel to distribute and 
15 level the coal by hand shoveling as the loading pro¬ 
gresses). The service of horizontally manipulating 
the chutes and shoveling bv hand constitutes what defend- 
ants call trimming. The rest of the service is called dump¬ 
ing. 


Defendants! publish a charge of 5 cents per long ton for 
dumping, and charges ranging from 9 cents to 30 cents per 
long ton for dumping and trimming combined, dependent 
generally upon the amount and nature of the trimming 
necessary. There is no stated charge for trimming only, 
because there could be no trimming without dumping. The 
charges for dumping and trimming combined, stated in de¬ 
tail, per ton of 2,240 pounds, are as follows: 
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Type of vessel Lo^d Rate 

Cents 

All single-deck vessels requiring trimming 
of 10 per cent or under of cargo taken, 
otherwise known as self-trimming ves¬ 
sels .Cargo! coal 9 

All single-deck vessels requiring trimming 

of over 10 per cent of cargo taken. do 14 

All vessels fully or partly double deck 

with deck hatches. do 16 

All vessels not included in the three pre¬ 
ceding designations. do 18 

All vessels..Bunker coal 30 

These charges apply to the entire amount of! coal taken, 
for practical reasons it being desirable to so apply them 
rather than on the basis of the amount trimmed. Xo ques¬ 
tion is raised as to this matter. 

All the terminal charges referred to are in addition to the 
line-haul rates to Hampton Roads ports on coal destined 
beyond the Virginia capes, the tariffs providing that these 
line-haul rates do not include the dumping and trimming 
charges. The rates on coal to Hampton Roads cities 
proper, which include the placing of the cars on sidings or 
team tracks, are higher than the transshipment rates. 

i 

The Dumping Charge 

' Complainants question the legality of publishing the 
dumping charge separately from the line-haul rates, but 
defendants’ right to do so is perfectly clear. Se|e New Eng¬ 
land Coal & Coke Co. v. N. & W. Ry. Co., 33 j. C. C. 276, 
where that question alone was involved and carefully con¬ 
sidered. What was said in that case sufficiently answers 

i » 

the present complainants’ contentions and citations. In 
Lake Cargo Coal Rates, 46 I. C. C. 159, the carriers were 
actually required to publish their dumping charge at Lake 
Erie ports separately from their line-haul rates. 

Complainants contend that even if defendants may 
legally publish a dumping charge in addition to the 
16 line-haul rates, such charge should in this case be 
eliminated because the line-haul rates are high 
enough to include the cost of dumping. That matter, how- 

3—4993a ! 
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ever, is not here in issue. The complaint contains no alle¬ 
gations as to the reasonableness of the line-haul rates or 
the total charges composed of the line-haul rates plus the 
dumping charge. The parties, nevertheless, have offered 
some evidence on the subject, which may be briefly sum¬ 
marized. According to complainants' evidence, the rates 
from 1901 to 1917 from the principal points of origin were 
22 cents per ton higher to Hampton Roads ports than to 
Baltimore, but in 1917 the differential against the Hampton 
Roads ports was increased to 27 cents, which obtains at 
present. Complainants point out that elimination of the 
5-cent dumping charge would restore the old differential 
and put Hampton Roads ports in better position to com¬ 
pete with Baltimore. They also contend that defendants 
in applying the director general’s General Order No. 28, 
added to their rates 12 cents more than was warranted bv 
the spirit of the order, resulting in a present rate from the 
Pocahontas field, for instance, to Hampton Roads ports of 
$2.52 instead of $2.40. Defendants’ evidence indicates that 
on the basis of the average distance from all points in each 
producing group the rates to Hampton Roads ports are 
substantially lower than those to Baltimore. The ovbious 
conclusion to be drawn from such facts as appear of record 
is that the elimination of the dumping charge would afford 
the Hampton Roads ports an unwarranted advantage. 

Complainants refer to the fact that the rail carriers which 
reach Baltimore and Philadelphia do not publish any dump¬ 
ing charges. This, however, is because the rates to these 
ports specifically include the cost of dumping, whatever it 
may amount to. The rates to Hampton Roads ports specifi¬ 
cally exclude the cost of dumping. 

Complainants allege that the dumping charges are 
greater than they should reasonably be. To justify the 
present measure of these charges each of the three defend¬ 
ant carriers submitted data showing in considerable detail 
the costs incident to the dumping service at their coal piers 
during the years 1921 and 1922. The figures for the Chesa¬ 
peake & Ohio, as representative, are shown below: 


1921 

Superintendence . $10,274.91 

Clerks .j. 13,178.97 

Barney-yard jderks. 5,785.91 

Barney-yard car riders. 43,669.68 


1922 

$9,810.33 

5,444.23 

3,221.93 

26,215.18 
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1921 

1922 

i 

Car-dumper operators. 

7,023.56 

4,399.27 

Elevator operators and motormen 

26,591.35 

19,079.40 

Oilers . 

7,774.99 

3,904.19 

Electric current. 

29,949.32 

| 22,681.28 

Mechanical maintenance, material, 
and labor. 

45,349.14 

j 

1 14,310.70 

Store material and labor. 

35,307.47 

13,010.78 

Maintenance of way. 

9,082.74 

24,701.74 

Telephone . 

165.19 

168.64 

Ice . 

174.96 

171.80 

Taxes and insurance. 

5,599.41 

5,446.53 

Miscellaneous . 

23,310.78 

14,518.45 

Labor . 

50,497.62 

20,308.26 

Pier foremen. 

6,267.78 

i 

3,263.35 

Total . 

320,003.78 

190,656.06 

Tons dumped. 

(4,331,906) 

(3,247,107) 

Average cost per ton. 

.074 ! 

.058 

Revenue . 

.050 j 

.050 


Deficit . .024 j .008 


The data of the two other carriers are similar. All three 
showed deficits for these operations, except tile Virginian 
for the year 1922, when its cost was 4.28 cents per gross ton 
as compared with its revenue of 5 cents per gross ton. The 
ultimate figures for the three carriers taken together are: 


1921 

Total number of long tons 

dumper . 15,361,282.8 

Total cost of dumping 

that tonnage... $1,081,912.39 

Average cost of dumping 

per long ton. .0704 

Revenue per long ton... . .0500 

Deficit per long ton. .0204 


14j907,722.8 

i 

I 

^848,667.18 

| .0569 

| .0500 

I .0069 


This showing takes no account of interest oil investment 

i 

in dumping facilities. The amounts invested ar£ as follows: 


Norfolk & Western at Lambert Point.$3,864,051.55 

Chesapeake & Ohio at Newport News. j 2,041,666.64 

Virginian Railway at Sewalls Point.! 2,060,485.33 

i 
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The costs of reproduction new as of June 30, 1916, based 
upon data collected by the commission in its valuation pro¬ 
ceedings, with additions and retirements since the above 
date are: 


Norfolk & Western Railway. $4,582,904.77 

Chesapeake & Ohio Railway. 1,838,921.57 

Virginian Railway. 2,085,767.32 


If allowance is made for interest, the dumping costs of 
all three carriers greatlv exceed the revenue derived from 
the dumping charges. As a matter of law defendants are 
entitled to charges for this separate and additional service 
that will yield reasonable profit. Southern Ry. Co. v. St. 
Louis Hav & Grain Co., 214 U. S. 297. 

Complainants contend that the cost of operating the coal 
piers should be charged in part to line-haul expenses, be¬ 
cause by these terminal facilities the carriers have in- 
creased their capacity to handle traffic. The piers 
18 are necessary to the efficient operation of defend¬ 
ants’ lines and as a means of attracting and holding 
the coal traffic. They are modern and therefore permit 
more line-haul net earnings, due to quicker release of 
equipment and more loaded car-miles per mile of line. 
However, the data dealt with in the preceding paragraph 
appear to fairly represent the cost of the dumping serv¬ 
ice, and that , service may be required to stand by itself or 
pay its own way,so to speak. All expensesdue to the dump¬ 
ing service should be charged to that service. If the more 
efficient dumping facilities result in cheaper line-haul costs, 
due to more intensive use of equipment, that fact should be 
considered in fixing the line-haul rates. Complainants’ con¬ 
tention is unsound. 

Complainants urge that the above figures, at least so far 
as the Norfolk & Western is concerned, are excessive in 
that they include costs that arise out of work performed 
before the coal reaches the top of the pier. As above stated, 
however, the dumping service really begins as the cars 
leave the final storage, or barney yard, and roll toward the 
pier. All of the employees and all of the facilities employed 
in the handling of coal from the barney yard into the ves¬ 
sels are essentially pier forces and facilities. The record 
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i 

i 

affords no grounds for not taking defendants’ yost figures 

at substantia 11 v their face value. 

%/ 

\ 

i 

Where Does Dumping End ? 

Except occasionally, as in the case of a small barge that 
takes only one or two carloads of coal, it is aljvays neces¬ 
sary that the chutes be manipulated vertically and hori¬ 
zontally during dumping in order to properly load the coal 
in the vessel’s hold. Complainants and defendants ap¬ 
parently agree that the vertical manipulation isj part of the 
dumping service, but are at odds as to whether the hori¬ 
zontal manipulation is dumping or trimming, j Complain¬ 
ants contend that this work is merely a part of the dump¬ 
ing service, and assert that trimming is merely the hand- 
shoveling process. There are occasional instances, as in 
tlie case of vessels taking only a part cargo, in!which hand 
shoveling is not necessary, and complainants urge that 
they should not be required to pay anything bujt the dump¬ 
ing charges in such instances. Defendants contend that in 
manipulating the chutes horizontally they perform trim¬ 
ming and are entitled to the combined dumping and trim¬ 
ming charge. If their view is adopted, there is no such 
thing as dumping only, except in the case of th|e occasional 
small vessel above referred to, taking onlv one! or two car- 
loads, for the chutes are manipulated horizontally during 
the loading of all other vessels. 

19 Were it not for the vertical and horizontal manipu¬ 
lation of the chutes the vessel would jhave to be 
moved at intervals in order to distribute the icoal, or the 

I 7 

loading would have to be stopped more frequently and the 
cones leveled by hand shoveling before dumping could be 
resumed. Vertical manipulation of the chutes is done by 
men on the piers, but the horizontal manipulation is per¬ 
formed by trimmers put aboard the vessel by defendants 
and paid trimmers’ wages. Defendants, therefore, see a 
reason for drawing a distinction between the tjwo services, 
but complainants do not, and assert that, as both the ver¬ 
tical and horizontal manipulation of the chutcsj are similar, 
a dumping charge should apply to both operations. The 
charges for dumping and trimming combined are, under 
the tariff, based on the percentage of the carto requiring 
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trimming*. A good deal more of a cargo is trimmed by 
horizontally manipulating the chutes than by hand shovel¬ 
ing, but, as we understand it, the cargo is supposed to be 
rated according to the amount of hand shoveling necessarv. 
It is not clear, therefore, how defendants determine the 
dumping and trimming charges when no hand shoveling 
is done. 

Though defendants' men only move the chutes hori¬ 
zontally, the vessel is charged the same amount as if a 
large force of laborers had shoveled a considerable portion 
of the cargo. This does not seem right. From all indica¬ 
tions it is a matter of very little importance to anyone, but, 
as a fair and reasonable proposition, it appears that de¬ 
fendants should provide in their tariffs that dumping in¬ 
cludes the horizontal manipulation of the chutes. 


Bills for Dumping Charges. 

The operators of vessels plying from Hampton Roads 
mav be either the consignees of the coal or merelv carriers 
of the coal under charter parties with the consignees. In 
either event the rail lines, as a matter of practice, bill 
against the vessels for the dumping and trimming charges. 
Complainants are opposed to this practice. The tariffs 
provide that! these charges will constitute a part of the total 
charges to be collected by the carriers on the property. 
The charter parties between the vessel operators and the 
owners of the cargo coal provide that the vessels will bear 
the trimming charges, but not the dumping charges. Bun¬ 
ker coal is bought delivered into the ship, the vendor agree¬ 
ing to bear the dumping charge. Complainants are willing 
that the trimming charges be billed against them, but they 
contend that the rail lines should be required to bill against 
the consignees for the dumping charges. At Lake Krie 
ports the tariffs naming the charges for transferring 
2b coal from cars to vessels provide that the charges 
will be collected from the parties to whom the prop- 

ertv is consigned at the lake front. 

» 1 - 

The interstate* commerce act does not affect the com¬ 
mon-law rights and obligations of the parties in this mat¬ 
ter. The parties responsible for the trimming charges may 
not be responsible for the dumping* charges. It complain- 
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ants are not liable at common law for the (lumping charges, 
they are not liable under the act. The mere fhct that de¬ 
fendants render them bills does not make complainants re¬ 
sponsible for payment thereof. It is not clear from the 


ierred to is 
fl charge of 
>e deducted 
rge for the 


present record and briefs why the practice re 
followed. Defendants assert that the publishe 
5 cents for dumping only may not properly 
from the combined dumping and trimming elu 
purpose of using the remainder as representing the charge 
for trimming. In the interest of accuracy and simplicity, 
therefore, a charge for trimming only should be published 
as well as the charge for dumping. 

I 

Trimming Charges. 

! 

As above stated, defendants’ tariffs provide combined 
dumping and trimming charges, because ther(j» can be no 
trimming without dumping. The trimming changes are ob¬ 
tained, at least approximately, by deducting the separately 
published dumping charge from the combined dbmping and 
trimming charge. Complainants contend that I these trim¬ 
ming charges are unreasonable in that they are based on 
excessive wages. 

The situation at the Norfolk & Western pijers may be 
taken as typical. The trimmers are divided iijito eight or 
nine gangs of 45 men each. Each crew is superintended 
by a boss trimmer elected by the men themselves to whom 
the carrier pays the entire compensation earned by the 
gang. The lump sum paid the boss trimmer isj distributed 
to the members of the gang on an agreed basisj The trim¬ 
mers are members of a union, and the compensation paid 
for the work performed on the different type& of vessels 
is determined by contracts with the carriers. If he present 
wages are based on 5 cents per ton for barges, 10 cents 
per ton for steamers that require trimming of more than 
10 per cent of the cargo taken, and 4 cents per tim for other 
steamers, known as self-trimmers. For trimiffing coal in 
bunkers of vessels of all kinds the rate of pay is 24.5 cents 
per ton. These rates of pay, like the published charges, 
apply to the entire amount of coal taken. Defendants say 
that skilled labor is required. Complainants shy not. They 
contend that defendants’ labor contracts are improvident 
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and that the shipping public should not be required to pay 
charges based upon such contracts entered into voluntarily 
by the defendants. This raises a broad question re- 
21 speeding* efficiency and business management as to 
which the commission should hesitate to make a find¬ 
ing upon this record adverse to defendants. It may be de¬ 
sirable, however, to state the situation that is presented. 

Cargo Trimming Charges. 


Complainants made a study of the cargo-trimming ope¬ 
rations on several vessels. According to their computa¬ 
tions the average compensation per hour received by the 
trimmers on barges averaged from about 71 cents to $1.43 
per hour and on self-trimming steamers $2.19 per hour. 
The above figures assume that the men worked all the time 
they were aboard the vessels. If they were idle part of the 
time, as they may have been, the compensation per hour 
was, of course, greater. 


The Bunker Trimming Charge. 


When ships or tugs take coal into their bunker holds at 
defendants' piers, the dumping and trimming charge is 30 
cents per gross ton. This is much in excess of the charge 
made when the coal is loaded into cargo holds. The reason 
for the difference lies in the fact that defendants must pay 
much higher wages to get men to descend into the cramped 
and more or less inaccessible bunker holds and shovel coal 
at high temperatures and under unfavorable atmospheric 
conditions. The trimmers’ wages, fixed bv a vearlv con- 
tract with the trimmers union, are, as already stated, based 
on 24.5 cents per ton applied to the entire cargo, as com¬ 
pared. with a maximum 10 cents per ton for work done in 
cargo holds of other vessels. It is generally impossible for 
defendants to do the work in bunker holds as economically 
as in cargo hqlds, because a greater percentage of the load 
must be shoveled, the men can not work as long, as con¬ 


tinuously, or as efficiently as in cargo holds, and a relatively 
larger force is required. 

The dumping and trimming charge of 30 cents approxi¬ 
mates the dumping charge of 5 cents, plus the 24.5 cents paid 
the trimmers. If the costs per long ton of dumping, as com- 
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puted by defendants and hereinbefore considered, are added 
to the wage rate (assuming it to be per long ton), we have 
the following as the combined costs per long ton of dumping 
and trimming into the bunkers of vessels, which \s exclusive 
of overhead on the trimming and exclusive of lany return 
on the value of the property used: 

i 

. i 

1921 ! 1922 


Norfolk & Western-.. 32.29 cents. 31.07 cents. 

Chesapeake & Ohio. 31.9 cents. 30 3 cents. 

Virginian .. 29.97 cents. 28.78 cents. 

22 Vessels of such types as require trimming of over 
60 per cent of their cargo are charged only about half 
as much for such cargo trimming as is charged for bunker 
trimming, although apparently the trimmers generally do 
about the same amount of wx>rk per ton in one ca£e as in the 
other. Complainants urge this as showing that the bunker¬ 
trimming charges are excessive. It could just |as well be 
argued from this fact that the cargo-trimming jcharges on 
the vessels referred to are too low. 

Complainants seek lower bunker-trimming charges for 
coastwise than for overseas vessels. It is not necessary 
for defendants to trim as great a proportion of the coal put 
into the bunkers of the average coastwise ship ks put into 
the bunkers of the average overseas ship, largely for the 
reason that it is not customary to completely fill the bunkers 
of the coastwise ships by stowing the coal carefijilly into all 
the recesses. 

Complainants, most of whom operate seagoifig tugs and 
barges rather than coastwise steamships, also contend that 
the dumping and trimming charges on coal going into the 
bunkers of such tugs with deck hatches should be less than 
on that delivered into the bunkers of coastwise steamships. 
Instances are cited in which much less trimming was done 
on these tugs than on coastwise steamers. Complainants 
also refer to a study made of 13 instances, in which the total 
charges paid for trimming bunker coal in the seagoing tugs 
would, if distributed equally among the trimmers on the 
basis of the total number of hours worked resultj in average 
wages of $5 per hour. 


4—4993a 






26 SOUTHERN TRANSPORTATION COMPANY ET AL. VS. 

Apparently in the interest of simplicity and because the 
bunker trimming wages are the same for all kinds of ves¬ 
sels, the charges to the public are the same for all kinds. 
Greater refinement in the classification of vessels for the 
purpose of assessing trimming charges would probably in¬ 
volve both increases and reductions, and upon this record it 
would be difficult to determine what the charges should be 
if a change were to be made. It might also lead to frequent 
disputes as to whether a given vessel was in one class or an¬ 
other. Moreover, the record is silent as to what the shipping 
interests in general would say about the proposition. 

Services Other Than Dumping and Trimming. 

This case involves the charges for several services other 
than dumping and trimming, which defendants say are be¬ 
yond the jurisdiction of the commission. Defendants were 
not prepared at the hearing to offer evidence as to the rea¬ 
sonableness of these charges and it was understood that 
further hearing would be had for that purpose in the event 
the commission held it had jurisdiction. 

23 It may be added that complainants not only con¬ 
tend that the charges for these services are unrea¬ 
sonable, which matter must be left for later determination, 
but that they are unlawful in that they are made without 
tariff authority. Complainants ask refund of all the amounts 
collected during the statutory reparation period. While de¬ 
fendants’ failure to publish these charges in tariffs filed 
with the commission may subject them to the penal provi¬ 
sions of the act, it is not clear that complainants would be 
relieved of the common-law contractual liabilities that may 
exist to pay the customary charges for services they demand 
and receive from defendants. 

The various services referred to will now be considered 

individuallv. 

* 

Docking and Undocking. 

Vessels that are to receive coal, generally lie at anchor 
near the channel a few hundred yards from defendants’ 
piers. They register with the pier authorities and await 
their turn at a pier. When space for loading is available 
tugs go out and tow them or assist them in reaching and 
getting alongside the pier, and, when loaded, tugs tow them 
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or assist them in getting hack into the channel. This service 
constitutes what is called docking and undocking. Under 
very unusual circumstances steamers have been known to 
come to and depart from the piers under their own power, 
but this operation involves great risk and is seldom resorted 
to. The pier authorities control the time and place of 
docking; that is, they say when a certain ves$el shall be 
brought to the pier and at what berth it shall dock. They 
notify the vessel by sending out a tugboat to tow the vessel 
in. The vessel may employ that tug or not, as it sees fit. 
As a matter of fact, it does, almost without exception, know¬ 
ing that that tug is closely cooperating with the pier author¬ 
ities, has special and practically exclusive privileges in the 
matter, and is in far better position to render the service 
efficiently than any other tugboat available. This method 
of doing business is necessary to the proper operation of 
the piers and the delivery and receipt of the! coal. The 
Chesapeake & Ohio performs the docking and undocking 
with its own tugs. The Norfolk & Western and the Vir¬ 
ginian do not, but allow local tugboat companies to do it. 
One company does practically all of the work at the Norfolk 
& Western piers and another at the Virginian piers. The 
charges for these services, including those of the Chesa¬ 
peake & Ohio tugboats, are not published in tariffs filed with 
this commission. 

The fact that these services are performed or not per¬ 
formed by the defendant railroad companies is not 
24 material. If docking and undocking are 'transporta¬ 
tion, within the meaning of the act, defendants may 
be required to perform them or arrange for thejir perform¬ 
ance by an agent. If they are not such services'defendants 
are not responsible for them and are not bound by any re¬ 
quirements that do not apply to other partied doing the 
same thing. 

Paragraph (3) Sec. 1 of the act, outlining the subject mat¬ 
ter of the commission’s jurisdiction provides: in part as 
follows: 

The term "transportation” as used in this Act shall in¬ 
clude locomotives, cars, and other vehicles, vessels, and all 
instrumentalities and facilities of shipment or carriage, ir¬ 
respective of ownership or of any contract, express or im¬ 
plied, for the use thereof, and all services in connection 

I 

i 

i 

i 

i 

i 


! 
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with the receipt, delivery, elevation, and transfer in transit, 
ventilation, refrigeration or icing, storage, and handling 
of property transported. 

Complainants contend that this provision embraces the 
services here involved. They say that just as trimming was 
held to be transportation and the charges therefor subject to 
the commission’s jurisdiction in New England Coal & Coke 
Co. v. N. & W. Ry. Co., 22 I. C. C. 398, so the sendee off 
towing the vessels to and from the piers is transportation 
and subject to the commission’s jurisdiction, on the ground 
that the vessels are, for the purposes of receiving the coal, 
practically under the control of the carriers, or their agents, 
the independent tugboat companies, from the time they reg¬ 
ister after anchoring in the channel until they are towed 
back to the channel after loading, and that this arrange¬ 
ment is necessary to the dumping of the coal and the effi¬ 
cient operation of defendants’ piers. Defendants say that 
the tugboat service is strictly a marine service performed 
for the vessel and not on the coal, that no duty to perform 
any service legally devolves upon them until the vessel is 
docked at the pier, and that their duty ends when the vessel 
is loaded and trimmed, and ready to be towed back to the 
channel. 

Defendants’ position is sound. The service is not service 
given the property transported, but is a service performed 
for, or assistance given, the vessel of the consignee or the 
connecting water line which receives the coal at defendants’ 
piers. Defendants must deliver the coal, but the vessel must 
do its part and put itself in position to receive it. It is just 
as much the vessel’s duty to get itself promptly to the des¬ 
ignated berth at the coal pier as it is for any ship to get( 
itself to its alotted space at any other pier where it desires 
to stop. The fact that it is to receive coal at a rail carrier’s 
pier does not alter the situation. The rail carrier’s initial 
duty in respect of delivery is fulfilled when it communicates 
to the vessel through the tugboat authorities or otherwise 
that a designated berth is available at the pier. It is the 
vessel’s duty to go there with reasonable dispatch, otherwise 
the coal would be “held for or by consignee,” thereby 
25 entailing demurrage and storage charges until the 
vessel has put itself in position to take delivery. Of 
course, for the convenience of all parties and in the interest 
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of efficient operation of the piers and prompt! service for 
the vessel it is desirable that the carriers perform this serv¬ 
ice for the vessel or have a close working arrangement with 
an independent tugboat comyiany. However, this does not 
make it a transportation service in connection ivith the de¬ 
livery of the coal and does not subject the independent tug¬ 
boat company to the* jurisdiction of the commission. De¬ 
fendant rail lines have the same right to do this work with 
their own tugs and without bringing the servicje under the 
jurisdiction of the commission as they have to operate res¬ 
taurants at their depots. The tugboat service jis a marine 
service performed for the vessel and is not a service in con¬ 
nection with the delivery of the coal. The towing is done 
before and after deliverv and can not reasonablv be said to 
be in connection with it. Clearly, the service i^ not within 
the law. 

i 

Running Lines. 

When the vessels come alongside the piers it is necessary 
that men be on hand to receive the lines, or ropes, as they 
are thrown out and to make them fast; also to! release the 
lines when the vessel is ready to leave. This work is neces¬ 
sarily incident to the docking and undocking df the vessel 
and the delivery of the coal, and can not be done by the 
vessel’s crew. The service is called running j lines. The 
Chesapeake & Ohio and the Virginian perform it with their 
own employees and make a charge therefor, Which is not 
published in tariffs on file with this commission^ The Nor¬ 
folk & Western, however, does not itself perform this 
service at its piers, but allows an individual the exclusive 
privilege of doing it. He is under arrangements to main¬ 
tain a force of men on the piers to do this work whenever 
it is desired and collects a stipulated charge from the ves¬ 
sel for the service. Carriers serving Philadelphia and 
Baltimore make no charge for this service. 

Like docking and undocking, this service is j beyond the 
jurisdiction of the commission. 


Furnishing Fresh Water to Ships. | 

i 

Defendant Chesapeake & Ohio furnishes fr^sh water to 
steamships at its piers, for which it makes a charge. The 
Virginian and the Norfolk & Western do not furnish water, 
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but permit an independent concern to do so from city pipe 
lines laid on their piers. Complainants allege that the 
prices they pay for this service or commodity, whichever it 
may be, are excessive and ask the commission to fix 
26 a maximum price, but the interstate commerce act 
confers no such jurisdiction. 

Port or Wharfage Charge. 

Vessels taking bunker coal at defendants’ piers are re¬ 
quired to pay a port or wharfage charge, not on file with 
the commission, which is in addition to the other charges 
connected with the deliverv of the coal. This charge is 
based on .the idea that defendants are entitled to special 
compensation for the use of their pier facilities because a 
vessel taking bunker coal may have to remain at the pier 
longer than one taking cargo coal, which is generally de¬ 
livered in much greater volume. In other words, a vessel 
taking bunker coal may displace or interfere with a vessel 
taking cargo coal which brings defendants greater revenue. 
The charge is not made against vessels taking cargo coal 
if they do not also take bunker coal. About 75 per cent of 
the vessels stopping at defendants’ piers take only bunker 
coal. 

Defendants’ rates to Hampton Roads ports formerly 
were 10 cents per ton higher on bunker than on cargo coal, 
but to avoid the possibility of a claim that they were main¬ 
taining different rates depending upon the use to which the 
commodity was put. defendants decided to eliminate the 
distinction and accord bunker coal the same rates as cargo 
coal. However, believing that they were entitled to greater 
compensation than on cargo coal, for the reasons given in 
the preceding paragraph, they have since made a port or 
wharfage charge such as that here under consideration. 
This charge is based upon what defendants regard as the 
average bunker tonnage taken by the various kinds of ships. 
They figure that tugs and coastwise ships take 110 tons, 
which amount, at the charge of 10 cents per ton, would re¬ 
sult in a charge of $11, the amount they now collect. On 
a ship engaged in foreign commerce they figure on 300 
tons, or $30 for the ship. 

Complainants say that defendants are doing without 
tariff authority what would be unlawful for them to do 
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under tariff authority; i. e., that they are charging different 
rates on coal dependent upon the use to which the com¬ 
modity is put. However, this contention is j not well 
founded. The charge in question is based upon a differ¬ 
ence in service and not upon the use to which the coal may 
be put. 

The charge under consideration is for the use of the same 
transportation facilities as are employed for clargo coal, 
the only difference being in the extent of the use, 1 and these 
facilities are of the kind that carriers are expected to pro¬ 
vide in order to make deliveries. The charge is clearly one 
in connection with the transportation and delivery 

27 of the coal and subject to the act, although it is not 
supported by tariff authority or by contract for 

special or separate services. In Memphis Freight Bureau 
v. K. C. S. Ry. Co., 17 I. C. C. 90, we held that where a 
transportation service has been rendered for which there 
was no tariff authority the commission has jurisdiction to 
determine what was a reasonable charge for the service 
and, if the carrier has collected from the shipper] more than 
such reasonable charge, to order the repayment of the ex¬ 
cess. This finding has been followed in Hampton Manu¬ 
facturing Co. v. 0. D. S. S. Co., 27 I. C. C. 666', and other 
cases. Defendants should publish their charge in the future 
but what, if any, charge may reasonably be majde must be 
left for consideration after further hearing limited to this 
subject. | 

By the commission, division 2. j 

[seal.] GEORGE B. McGINTY, 

Secretary. 

28 “Exhibit B.” 

13762 


Interstate Commerce Commission, j 
No. 14877. ! 
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Southern Transportation Company el! al. 

i 

v. 

Norfolk & Western Railway Company jet al. 

Submitted May 31, 1927. Decided September 13, 1928. 

| 

1. Port or wharfage charge of $11, exacted by the defend¬ 
ants from operators of vessels engaged ;in the coast- 
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wise service, for transfer of bunker coal from cars 
to vessels at Hampton Roads ports, found to be not 
unreasonable. 

2. Port or wharfage charge of $30, exacted by the defend¬ 

ants from operators of vessels engaged in foreign 
commerce, for transfer of bunker coal from cars to 
vessels at Hampton Roads ports, not shown to be un¬ 
reasonable. 

3. Proving simply that charges for transportation or serv¬ 

ices connected therewith, not published or filed in ac¬ 
cordance with the requirements of section 6 of the 
interstate commerce act, have been collected from a 
complainant by a common carrier subject to the act 
is not equivalent to proving that the complainant is 
entitled to reparation. Reparation denied. Former 
report, 101 I. C. C. 211. 

Karl Knox Gartner for complainants. 

Theodore W. Reath and D. Lynch Younger for Norfolk 
& Western Railway Company; W. C. Plunkett and W. H. 
T. Loyall for Virginian Railway Company; and J. S. Pat¬ 
terson for Chesapeake & Ohio Railway Company, defend¬ 
ants. 


Report of the Commission on Further ' Bearing . 
Division 2, Commissioners Aitchison, Campbell, and Farrell 
Farrell, Commissioner: 

By complaint filed in our office on April 30,1923, the com¬ 
plainants alleged that certain charges exacted by the de¬ 
fendants for terminal services incident to the transfer of 
coal from cars to vessels at Hampton Roads, Va., were un¬ 
reasonable and unlawful; that some of the charges were 
not included in any tariffs published or filed by the defend¬ 
ants, and that by reason of the premises the defendants 
were and had been violating sections 1 and 6 of the inter¬ 
state commerce act. Reparation was asked for in the 
prayer of the complaint. 

In our report of July 23, 1925, 101 I. C. C. 211, we con¬ 
sidered and determined all the matters presented except 
the port or wharfage charges exacted by the defend- 
29 ants in connection with the transfer of bunker coal, 
and concerning the latter charge we said: 
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Defendants should publish their change in the 
future but what, if any, charge may reasonable be made 
must be left for consideration after further hearing limited 
to this subject. [Id. 225.] 


After such further hearing had been held and the ques¬ 
tions involved therein had been submitted on; briefs bv 
counsel for the parties, the examiner who conducted the 
hearing submitted a proposed report to which j exceptions 
were filed by the complainants. In his report tlije examiner 
recommended that the port or wharfage chargeis be found 
not unreasonable and that reparation be denied! 

As stated in our report of July 23, pages 212 and 213, 
services to which the line-haul rates are applied end at 
delivery yards provided by the defendants at 1 lib Hampton 
Roads ports, and for transfer of the coal from tlie yards to 

and its deliverv in the holds of the vessels the defendants 

•/ 

exact combined dumping and trimming charges which range 
from 9 to 30 cents per gross ton. The charge of 30 cents 
is confined to bunker coal, while the combined dumping and 
trimming charges pertaining to cargo coal rangy from 9 to 
18 cents, depending upon circumstances described in the 
defendants’ tariffs. Where the coal is cargo no additional 
charge for the transfer and delivery is made, buj where the 
coal is delivered into the bunkers of steamships and tugs, 
such as those operated in the coastwise service by com¬ 
plainants, the defendants exact in each instance an addi¬ 
tional charge, known as a port or wharfage charge, of $11. 
Where the coal is delivered into the bunkers of a vessel en¬ 
gaged in foreign commerce the additional charge is $30. 
None of the complainants is engaged in foreignj commerce, 
and they operate tugs exclusively, except that j the Coast¬ 
wise Transportation Company operates by steamship. 

The defendants contend that the port oil wharfage 
charges are not unreasonable, and are for services per¬ 
formed and the use of facilities furnished by them in con¬ 
nection with the transfer and delivery of bunker coal in 
addition to those necessary in connection with flic transfer 
and delivery of cargo coal. On the other hand, the com¬ 
plainants contend that the port or wharfage charges are 
unreasonable in and of themselves, and otherwise unjusti- 
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liable for the reason that they apply to the same matters 
which are covered by the combined dumping and trimming 
charges. 

The complainants also contend that the services and use 
of facilities mentioned are compensated for in the defend¬ 
ants * line-haul rates, but, as above shown, in our former 
report we found that the application of the line-haul rates 
ends at yards provided by the defendants at the Hampton 
Roads ports. 

30 Pertinent facts shown bv the record mav be stated 
brieflv as follows: 

Since the establishment of coal piers in this country it has 
been recognized that the time per ton necessarily consumed 
in transferring coal from cars to vessels at the ports is 
greater in connection with bunker coal than in connection 
with cargo coal. This difference results largely from the 
fact that the trimming services pertaining to the storage 
of cargo coal in the holds of vessels is much less per unit 
than the trimming services connected with the storage of 
coal in the vessels’ bunkers. The space occupied by the 
bunkers, as compared with the space occupied by the holds 
into which the cargo coal is delivered, is small. The only 
space necessary for bunker coal is that sufficient to accom¬ 
modate coal necessarily consumed by a vessel while trans¬ 
porting the cargo coal, since the bunker coal is used by 
vessels exclusively for fuel purposes. Machinery which is 
used generally in trimming cargo coal can be used only 
partially in connection with the trimming of bunker coal. 
In our former report, page 218, in showing differences in 
expenses incurred by the defendants for trimming services, 
as between cargo coal on the one hand and bunker coal on 
the other, we said: 

* * * The present wages are based on 5 cents per ton 

for barges, 10 cents per ton for steamers that require trim¬ 
ming of more than 10 per cent of the cargo taken, and 4 
cents per ton for other steamers, known as self-trimmers. 
For trimming coal in bunkers of vessels of all kinds the rate 
of pay is 24.5 cents per ton. * * * 

The tonnage of cargo coal transferred to and delivered in 
the holds of a vessel is generally many times greater than 
the amount of bunker coal so transferred and stored in the 
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bunkers of a vessel, and Ibis is another reason why the time 
per ton consumed in the transfer and delivery of the latter 
is greatly in excess of the time consumed in connection with 
the transfer and delivery of the former. On account of this 
difference, the use which can be made of the defendants * 
transfer facilities, and the tonnage which can be transferred 
in a given time by the defendants’ employees who are en¬ 
gaged in the transfer service, is generally much; less where 
the coal transferred is bunker than where it is cargo. It 
is also true that at times vessels which desire to! take cargo 
coal at a particular pier are prevented from doing so by 
vessels which are using the pier and taking qnly bunker 
coal. This difficulty has been removed by thej Norfolk & 
Western, to a large extent at least, by designating, for the 
use of vessels which desire to take only bunker qoal, one of 
its piers specially equipped for the transfer and delivery 
of* bunker coal. 

In our former report, in speaking of the ajmounts in¬ 
vested by the defendants in dumping facilities and the esti¬ 
mates of cost of reproduction of such facilities,!we said: 

31 * * * The amounts invested are as follows: 

i 


Norfolk & Western at Lambert Point. $3,864,051.55 

Chesapeake & Ohio at Newport News. 2,041,666.64 

Virginian Railway at Sewells Point . 2,060,485.33 


The costs of reproduction new as of June 30,11916, based 
upon data collected by the commission in its valuation pro¬ 
ceedings, with additions and retirements since the above 
date are: 


Norfolk & Western Railway. $4,582,904.77 

Chesapeake & Ohio Railway . 1,838,921.57 

Virginian Railway. 2,085,767.32 


Formerly, the difference in cost to the carriers, as be¬ 
tween cargo coal on the one hand and bunker jcoal on the 
other, was covered by a difference of 10 cent^ per ton in 
the carriers’ line-haul rates, which included t'he transfer 


and delivery charges at the ports, that is to say, the line- 
haul rates applicable to the transportation of bunker coal 
were 10 cents per ton greater in each instance than the line- 


haul rales applicable to the transportation of| cargo coal. 
This arrangement resulted in disputes concerning tlieclassi- 
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fication of the coal transported, whereupon it was agreed 
that onlv such coal as was delivered into the bunkers of the 

mi 

vessels, as shown on the vessels’ plans, should be classified 

as bunker. \As a result of this agreement the plans of the 

vessels were so changed as to lessen materially the bunker 

space shown, and this in turn brought about the elimination 

of the 10 cents per ton included in the line-haul rates and 

the substitution therefor of the $11 and $30 port or wharfage 

charges. At the time the latter change was made steamers 

destined to foreign ports took about 300 tons of bunker coal 

on the average, while the average of bunker coal taken by 

steamers engaged in the coastwise service was about 110 

tons. The charges of $11 and $30 were established in the 

vear 1911, as nearlv as can be determined from the record. 

Since the latter date the amount of bunker coal taken by 

vessels has increased verv materiallv so far as those en- 

* * 

gaged in foreign commerce and steamships engaged in the 
coastwise service are concerned, but this does not appear 
to be true of tugs engaged in the coastwise service. The 
record shows that the average amount of bunker coal taken 
now by vessels engaged in foreign commerce is between 
two and three times as great as it was when the $30 charge 
was established. 

Xo port or wharfage charges are assessed against certain 
vessels described as “ Barges, Schooners, Government ves¬ 
sels, Inside Capes vessels, etc.,” in exhibits introduced in 
evidence by the Virginian and Norfolk & Western, but the 
reasons upon which these exemptions are based are not set 
forth in the record. However, in 73 I. C. C. 62, In the 
Matter of Rates on Bunker Coal, our report, which was 
introduced in evidence in this proceeding, at pages 
32 64 and 65, shows that the rates applicable to the 

transportation of coal to points inside the capes are 
on a higher level than those applied to the transportation 
of coal to points outside the capes. 

The report last above mentioned is dated July 24, 1922, 
and shows the manner in which bunker coal is handled at 
other ports. Conditions prevailing at Baltimore are de¬ 
scribed as follows: 

Merchandise steamers are supplied with bunker coal by 
scows loaded at the coal piers, the coal being hoisted from 
the scows and delivered into the bunkers. This is done 
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while the steamers are discharging or taking on cargo or 
while anchored in the stream waiting for berths. Many 
coal-carrying steamers operating to points outside the capes 
also receive their coal in this manner, but buhker coal is 
delivered to some such steamers at the piers. The rate on 
coal delivered to vessels destined outside the £apes is the 
same whether the coal is carried as cargo or is used for 
bunker purposes. Coal loaded directly into bunkers at the 
piers of the Baltimore & Ohio is subject to the following 
provision in its terminal tariff, coal and coke series, I. C. C. 
No. 2177: . ; 

“At Curtis Bay coal piers coal will be delivered direct 
from pier to bunker holds of vessels only by special ar¬ 
rangement and when such action will not interfere with the 
dumping of cargo coal and prompt dispatch of vessels. 
When bunker coal is delivered direct to vessels! under such 
arrangement, the charges for trimming such coal in bunker 
holds will be as published herein.” [Id. 64.] 

In describing the conditions at Philadelphia and New 
York we said: 

There are two principal piers at which coa] for trans¬ 
shipment is delivered in Philadelphia. * * * In most 

instances bunker coal is dumped on to barges at the piers, 
and is delivered by these barges to the vessels at the ex¬ 
pense of consignee. A few tugs receive theirj coal direct 
from the Greenwich piers, but the amount t^ken in this 
manner is small. These tugs, however, do not gjo under the 
dumper, but go to a small pier in the immediate vicinity 
where the coal is delivered to them. Frequently tugs re¬ 
ceive their bunker coal from barges loaded at the piers. 
[Id. 65-()6.] | 

New York, unlike other ports heretofore mentioned, has 
but one rate of transshipment to vessels, but this rate, as 
in the case of the other ports, is lower than the track-de¬ 
livery rate. * * * The same rate applies jvhether de¬ 

livery is direct to tugs or into barges for delivery to a 
vessel or an industry. No ships bunker at the piers in New 
York Harbor, and generally there is no cargo coal delivered 
at any pier for export. Respondents [the carriers] have 
no control over coal after it is loaded on the barges, and 
have no means of determining whether it is loaded into a 
vessel's bunker or otherwise. [Id. 66.] 
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Statements concerning* south Atlantic ports were: 

Whenever the carriers perform at south Atlantic ports a 
service after arrival of the coal at the port, such as dump¬ 
ing or trimming, additional charges are made for such 
service. Those charges are identical with those made at 
Hampton Roads. [Id. 69.] 


Counsel for the complainants contends that the assess¬ 
ment of port 01 * wharfage charges against hunker coal is 
unjustifiable^ because the matters to which these charges 
pertain are covered by the combined dumping and trim¬ 
ming charges which, in our former report, were found 
33 by us to be not unreasonable, and that, since no port 
or wharfage charges are assessed against cargo coal, 
assessing such charges against bunker coal constitutes a 
discrimination which, in Interstate Commerce Commission 
v. B. & 0. K.i R. Co., 225 V. S. 326, was held to be unlawful. 

It is true that in our former report, page 216, in speaking 
of the deliver'* vard of the Norfolk & Western, we said that, 

• • '7 

“All of the employees and all of the facilities employed in 
the handling!of coal from the barnev vard into the vessels 
are essentially pier forces and facilities.’■ This, however, 
is not equivalent to saying that the services performed by 
the employees and the use made of the facilities, in trans¬ 
ferring coal from the barney yard to and delivering it in 
vessels, is the same, regardless of whether the coal is bunker 


or cargo. 

Also, an examination of the decision of the Supreme 
Court referred to will disclose that the discrimination there 
condemned was not. as here, based upon differences in serv¬ 
ices performed and in use of facilities furnished as between 
two classes of traffic, but was based instead upon differences 
in the purposes for which the two classes of traffic were 


A pertinent paragraph contained in our former report, 
page 224. reads as follows: 

Complainants say that defendants are doing without tariff 
authority what would be unlawful for them to do under 
tariff authority; i. e., that they are charging different rates 
on coal dependent upon the use to which the commodity is 
put. However, this contention is not well founded. The 
charge in question is based upon a difference in sendee and 
not upon the use to which the coal may be put. 
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All the complainants, except the Coastwise Transporta¬ 
tion Company, operate tugs which take only bunker coal 
at the piers of the defendants. The Transportation Com¬ 
pany takes at the same time both bunker and cargo coal, 
and, based upon this circumstance, it is contended that this 
complainant at least should not be required to pay the port 
or wharfage charge of $11. The port or wharfage charge 
of $30 is not paid by any of the complainants, because none 
of them is engaged in foreign commerce. 

In view of the matters to which we have already referred, 
particularly the delays in connection with the transfer and 
delivery of cargo coal, caused by the contemporaneous 
transfer and delivery of bunker coal, and the increase in the 
tonnage of bunker coal taken by steamships engaged in the 
coastwise service, we are of opinion that no attetnpt should 
be made to differentiate between the Coastwise Transporta¬ 
tion Company on the one hand and the operators of tugs 
on the other hand. A similar attempt to differentiate was 
disapproved in our former report, from which we quote as 
follow's: 


34 Apparently in the interest of simplicity and be¬ 
cause the bunker trimming wages are thb same for 
all kinds of vessels, the charges to the public a lie the same 
for all kinds. Greater refinement in the classification of 
vessels for the purpose of assessing trimming charges would 
probably involve both increases and reductions^ and upon 
this record it would be difficult to determine what the 
charges should be if a change were to be made] It might 
also lead to frequent disputes as to whether a given vessel 
was in one class or another. Moreover, the recojrd is silent 
as to what the shipping interests in general |would say 
about the proposition. [Id. 220.] 


On cross-examination a witness from the Chesapeake & 
Ohio stated that if cargo and bunker coal were itaken by a 
vessel at the same time, under conditions described by 
counsel for the complainants which the witness galled ideal, 
the delay caused by the taking of the bunker coal would be 
slight. However, the witness added that such aiji ideal con¬ 
dition “is never met in practice.” 

The time per ton consumed in the transfer and delivery 
of coal at the piers varies materially as betweejn different 
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types of vessels, but the average time per ton, regardless 
of* the type of vessel, pertaining to the transfer and delivery 
of bunker coal greatly exceeds the average time per ton 
pertaining to the transfer and delivery of cargo coal. 

Upon the record in this proceeding, we find that the port 
or wharfage charge of $11 is not, has not been in the past, 
and will not be for the future, unreasonable. 

We further find that the port or wharfage charge of $30 
has not been shown to be unreasonable. 

These findings as to the reasonableness of the port or 
wharfage charges preclude the awarding of reparation to 
any of the complainants on account of violations by the de¬ 
fendants of section 1 of the interstate commerce act. How¬ 
ever, based upon their views that the port or wharfage 
charges were not subject to our jurisdiction, such charges 
were formerly collected from the complainants by the de¬ 
fendants without tariff authority, and complainants contend 
that they are entitled to reparation to the extent of the col¬ 
lections thus made. In accordance with a conclusion con¬ 
tained in our former report, the port or wharfage charges 
were included in tariffs filed in our office and made effective 
as follows: by the Virginian and Norfolk & Western on Sep¬ 
tember 24, 1925, and by the Chesapeake & Ohio on Decem¬ 
ber 25, 1925. , Our views concerning a like contention made 
in Memphis Freight Bureau v. K. C. S. Ry. Co., 17 I. C. C. 
90, were expressed as follows: 


We hold that where a transportation service has 
been rendered for which no tariff authority whatever existed 
at the time, and where the shipper has paid the sum claimed 
by the carrier for that service, this Commission has juris¬ 
diction to inquire what was a reasonable charge for the 
service and to order the repayment of whatever the carrier 
has collected over and above such reasonable charge. 
35 It can not order a repayment of the entire amount 
paid since the authority of this Commission only ex¬ 
tends to the awarding of damages for violations of the act, 
and certainly there are no damages in any proper sense of 
the word unless the shipper has been compelled to pay more 
than a reasonable rate. Moreover, to hold that one shipper 
should pay nothing for his transportation while his com¬ 
petitor shipping perhaps the next day must pay a reason¬ 
able charge, \yould be to permit and create the very dis¬ 
crimination which the act seeks to prevent. [Id. 91-92.] 
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Counsel for complainants, however, calls attention to 
the fact that an allegation that section 6 of the act had been 
violated was not included in the complaint in tbe Memphis 
Freight Bureau case, while such an allegation is included 
in the complaint here involved, having been inserted by 
amendment, made with the consent of the defendants, at 
the original hearing in this proceeding. In thisj connection 
counsel calls attention to pertinent provisions contained in 
paragraph (7) of section 6, section 8, and paragraph (1) 
of section 16, of the act, which, in the order named, read 
as follows: 

i 

(7) No carrier, unless otherwise provided by this Act, 
shall engage or participate in the transportation of passen¬ 
gers or property, as defined in this Act, unless the rates, 
fares, and charges upon which the same are transported 
by said carrier have been filed and published ini accordance 
with the provisions of this Act; nor shall any carrier charge 
or demand or collect or receive a greater or less br different 
compensation for such transportation of passengers or 
property, or for any service in connection therewith, be¬ 
tween the points named in such tariffs than the fates, fares, 
and charges which are specified in the tariff filed and in 
effect at the time; nor shall any carrier refund jor remit in 
any manner or by any device any portion of the fates, fares, 
and charges so specified, nor extend to any shipper or person 
any privileges or facilities in the transportation of pas¬ 
sengers or property, except such as are specified in such 
tariffs. | 

Sec. 8. That in case any common carrier subject to the 
provisions of this Act shall do, cause to be done, or permit 
to be done any act, matter, or thing in this Act! prohibited 
or declared to be unlawful, or shall omit to do any act, mat¬ 
ter, or thing in this Act required to be done, such common 
carrier shall be liable to the person or persons injured 
thereby for the full amount of damages sustained in con- 
sequence of any such violation of the provisions jof this Act, 
together with a reasonable counsel or attorney’s fee, to 
be fixed by the court in every case of recovery, which attor¬ 
ney’s fee shall be taxed and collected as part bf the costs 
in the case. 
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(1) That if, after hearing on a complaint made as pro¬ 
vided in section thirteen of this Act, the Commission shall 
determine that any party complainant is entitled to an 
award of damages under the provisions of this Act for a 
violation thereof, the Commission shall make an order di¬ 
recting the carrier to pay to the complainant the sum to 
which he is entitled on or before a day named. 

It will be seen that our duty to award reparation to a 
complainant depends upon whether we conclude that the 
complainant is entitled to reparation, and it will also be 
observed that, properly, we can not reach such a conclusion 
unless we find that the complainant has been dam- 

36 aged by some violation of the act committed by a 
common carrier. The record in this case does not 

show that damages were suffered by any of the complain¬ 
ants by reason of the fact that the port or wharfage charges 
collected from them bv the defendants had not been at the 
time of such collection published and filed in accordance 
with the requirements of section 6 of the act. As above 
stated, we have found that, by their failure to publish and 
file the charges, the defendants violated section 6 of the act, 
but it is apparent that the complainants were not injured 
by this violation, because the amounts collected from them 
would not have been changed in any way by such publica¬ 
tion and filing. In other words, proving simply that 
charges for transportation or services connected therewith, 
not published or filed in accordance with the requirements 
of section 6 qf the interstate commerce act, have been col¬ 
lected from a complainant by a common carrier subject to 
the act is not equivalent to proving that the complainant is 
entitled to reparation. 

Upon the facts and for the reasons above set forth, repa¬ 
ration will be denied, and an order dismissing the complaint 
will be entered. 

37 Motion to Dismiss . 

Filed March 1, 1929. 


Now comes the Interstate Commerce Commission, herein¬ 
after called the Commission, respondent in the above en- 
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titled cause, and moves tliat the Court dismiss the petition 
in equity filed herein and as grounds for this motion says: 

1. The Court is without .jurisdiction to entertain this 

suit for the reason that the purpose of said suit! is to have 
this Court declare null and void a certain order of the 
Commission, as to the subject matter of which thfe Commis¬ 
sion had jurisdiction, because of alleged errors of the Com¬ 
mission in arriving at its conclusions, whereas |no Act or 
Statute confers jurisdiction upon the Supreme Churt ‘of the 
District of Columbia to review for error any proceeding 
before the Commission, such jurisdiction being Reposed ex¬ 
clusively in the District Courts of the United States, by 
the Urgent Deficiencies Act of October 22, 19j.3, Ch. 32, 
38 Stat. 219. j 

2. The Court is without jurisdiction to entertain this suit 
for the reason that the purpose of said suit isj to enjoin, 
set aside, and annul a certain order of the Commission 
as to the subject matter of which the Commissioii had juris¬ 
diction, whereas under no Act or Statute otheir than the 
Commerce Court Act of June 18, 1910, Ch. 30&, 36 Stat. 
539, and the Urgent Deficiencies Act of October 22, 1913, 
Ch. 32, 38 Stat. 219, is such power conferred upon any 
court, and this suit is not brought pursuant toj said Acts 
or either of them. 

3. The Court is without jurisdiction to entertain this suit 
for the reason that the purpose of said suit is tjo have this 

Court hear evidence on behalf of petitioners as to 
38 payment of certain amounts alleged to | have been 
paid by them, and after weighing said Evidence to 
compel by a mandatory injunction an expression by the 
Commission of the Court's conclusion in the premises, 
whereas, no Act or Statute confers upon this Court juris¬ 
diction to try such case de novo , or to make its findings 
through the Commission. 

4. The Court is without jurisdiction to entertain this 
suit for the reason that its purpose is to direct and con¬ 
trol by order of injunction an action of the Commission 
in its administration of the Interstate Commerce Act, 
whereas no Act or Statute confers upon this Court jurisdic- 
tion (o exercise such power, or authority to make such order 
in the premises. 

5. The Court is without jurisdiction to entertain this suit 
for the reason that the order entered by the Commission 


i 

i 

! 
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oil or about September 21, 192S, denying reparation and 
dismissing the complaint of the petitioners is a mere nega¬ 
tive order and as such is not subject to a suit in the Dis¬ 
trict Courts of the United States or in the Supreme Court 
of tlie District of Columbia to enjoin, set aside and annul 
or suspend same. 

6. The petition, with exhibits attached thereto, is without 
equity on its face and does not state any cause of action 
in equity or otherwise against the Commission. 

7. The petition, with exhibits attached thereto, does not 
state facts sufficient, if true, to justify the issuance of an 
order of injunction or of any other extraordinary relief. 

S. The petition, with exhibits attached thereto, does not 

state facts sufficient, if true, to show that petitioners have 

suffered or will suffer any loss or damage, irreparable or 

otherwise, bv reason of the act of the Commission in the 
• « 

proceeding before it, or by reason of the allegations 
39 of fact set out in the petition, or in the report of 
the Commission, which is Exhibit “B” to said peti¬ 
tion. 

INTERSTATE COMMERCE COMMISSION, 
By NELSON THOMAS, 

Its Attorney. 

DANIEL W. KNOWLTON, 

Of Counsel. 

Final Decree and Appeal. 

Filed Mav 29, 1929. 

******* 

This cause having come on for hearing on April 25, 1929, 
before Honorable Peyton Gordon, Judge of the Supreme 
Court of the District of Columbia, for final disposition upon 
the motion to dismiss and the petition as filed, by stipula¬ 
tion of counsel for the respective parties made in open 
Court, and the case being fully argued by counsel pursuant 
to which, and to the briefs filed by counsel at the argument, 
the Court took the cause under advisement. 

And thereafter on May 28, 1929, the Court being fully 
advised rendered its opinion sustaining the motion to dis¬ 
miss on the ground that the Court was without, jurisdiction 
in this matter. 

Wherefore lit is adjudged, ordered and decreed that this 
case be, and if is hereby, dismissed and that the respondent 
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be given judgment for its costs of this suit to be taxed by 
the Clerk and have execution therefor, to which finding and 
judgment the petitioners except and by their attorney, in 
open Court, note an appeal to the Court of Appeals of the 
District of Columbia, which is hereby granted upon the 
execution by petitioners of a bond for costs in the sum of 
$100 with leave to deposit the sum of $5;0 with the 
40 Clerk in lieu thereof. 

Dated at Washington, D. C., this 29 day of May, 

1929. 

PEYTON GORDON, 


Justice. 


0. K. 

NELSON THOMAS, 

Attorney for Respondent. 

0. K. 

KARL KNOX GARTNER, 
Attorney for Petitioners. 


Memorandum. 

May 29, 1929.—$50 deposited by Gartner in l|eu of bond 
on appeal. 

Assignment of Error. 

Filed May 29,1929. | 

* * * * * * * 

The Court erred in granting the motion to dismiss and 

in dismissing the petition. 

KARL KNOX GARTNER, 

Attorney for Petitioners. 

Copv received this May 29, 1929. 

NELSON THOMAS, 
Attorney for Respondent. 

41 Designation for Preparation of Becor/f. 

Filed Mav 29, 1929. i 

# * # # # # ; # 

Now come the appellants in the above entitled cause and 

designate the parts of the record which they desire to have 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions! raised on 
appeal, namely: 
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1. Petition for writ of injunction and Exhibits A and B 
thereto. It will not be necessary to copy or send up as a 
part of the transcript Exhibits C to H, inclusive*. 

2. Motion to dismiss. 

3. Final Decree of the Court, together with a copy of 
this designation, also assignment of error and deposit of 
$50.00 for costs on appeal. 

Dated at Washington, D. C., this 29th day of May, 1929. 

KARL KNOX GARTNER, 

Attorney for Appellants. 

Service of the within designation is accepted on behalf of 
the appellee and it is hereby stipulated that said designa¬ 
tion includes all of the record deemed necessary and mate¬ 
rial by the appellee for a determination of the questions 
raised on appeal herein. 

NELSON THOMAS, 
Attorney for Appellee. 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E, Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 41, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 49436 in Equity, wherein Southern 
Transportation Company, et al. are Petitioners and Inter¬ 
state Commerce Commission is Respondent, as the same 
remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of June, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4993. Southern Transportation Company et al., appel¬ 
lants, vs. Interstate Commerce Commission. Court of Ap¬ 
peals, District of Columbia. Filed Jul. 2, 1929. Henry W. 
Hodges, Clerk. 
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IN THE 


CIRCUIT COURT OF APPEALS FOR 
DISTRICT OF COLUMBIA 


THE 


No. 4993 


Southern Transportation Company, et al^ 


Interstate Commerce Commission 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 

* 

This is a suit in Equity to declare null and void, enjoin 
and set aside, an order of the Interstate Commerce Com¬ 
mission dismissing a complaint seeking recovery o t cer¬ 
tain transportation charges paid which the Co mm ission 
has found were paid in violation of Section 6 of the Inter¬ 
state Commerce Act prohibiting carriers subject to that 
Act from “demanding or collecting or receiving a great¬ 
er or less or different compensation for transporting 
property than the rates and charges specified in tariffs 
filed and in effect at the time.” The Court is asked to 
direct by its injunctive process such further proceedings 
by the Commission in the matter as will accord appel¬ 
lants their legal rights and as will conform the Com¬ 
mission’s order to its statutory authority. 
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The appellee (respondent below) filed a motion to 
dismiss setting out eight separate grounds, the first five 
of which go to the jurisdiction of the Court, and the re¬ 
maining three going to the merits. (42-44 # ) 

The petition sets forth all of the essential facts and 
by agreement of the parties by their counsel, the case was 
submitted for final decree upon the petition and motion 
to dismiss. (44) 

The case is in this Court upon appeal from the final 
decree of the Court below dismissing the petition for 
lack of jurisdiction. (44) 

The appellants operate sea-going tugs in the Atlantic 
coastwise trade. When these tugs bunker at Norfolk, 
Virginia, under the terms of the sales contract, the ap¬ 
pellants, in addition to the price of the coal itself, have 
to pay all transportation costs from the mine to the 
bunker hold. In order to deliver this transshipment 
coal the railroads have provided coal dumping piers via 
which the coal can be delivered directly from the cars 
to the bunker holds. The charge for the line haul, and 
the separate charge for the use of the coal piers for the 
delivery by dumping and trimming were, and are, pub¬ 
lished in tariffs on file with the Commission, as required 
by Section 6 of the Act. These charges were paid by the 
appellants on the bunker coal taken on by their tugs. In 
addition to these charges, however, the carriers also col¬ 
lected a charge of $11.00 on each tug, called a wharfage 
charge, which was not published in any tariff on file with 
the Commission. 

On April 30, 1923, the appellants filed a proper com¬ 
plaint with the Commission which, as amended among 
other things, alleged that this $11.00 wharfage charge 
was collected for a transportation service within the 
meaning of that term as used in the Act, that the collec¬ 
tion of such charge without duly published tariff author- 
itv on file with the Commission was in violation of Sec- 


♦Figures in parentheses refer to pagination of the printed tran 
script of record. 


tion 6, paragraph 7 of the Act, and that the appellants 
were damaged thereby to the extent of such payment 
and refund was prayed accordingly. 

In defense it was urged by the carriers that^ this 
wharfage charge was not collected for a 61 transportation ’ ’ 
service and that there was accordingly no duty lender 
the Act to publish same as a condition precedent to 
legal collection thereof. 

Upon this issue as made, the attorney-examiner for 
the Interstate Commerce Commission, who heard! this 
case, found that the service for which this charge was 
made was a transportation service within the meaning 
of that term as used in the Interstate Commerce Act and 
that the $11.00 wharfage charge, inasmuch as it had not 
been published in tariffs on file with the Commission, 
had been illegally collected and should be refunded' and 
in connection he found: 

i 

4 4 In the absence of a tariff provision to the I con¬ 
trary, the service is presumed, as a matter of law, 
to be covered by the dumping or the dumping and 
trimming charge. Complainants and other shippers 
are entitled to refund with interest.’’ 

i 

The Commission, as provided by its Rules of Practice, 
reviewed the report of the attorney-examiner pursuant 
to exceptions thereto and briefs in support thereof 1 , and 
oral argument had before it and on July 23, 1925,; ren¬ 
dered its decision and found that the service for which 
this charge was made was a transportation service with¬ 
in the meaning of that term as used in the Interstate 
Commerce Act, and that this charge had been collected 
without tariff authority therefor as required by Section 
6, paragraph 7 of that Act, and that the carriers should 
publish this charge in the future, but it failed to make 
any finding upon the appellants’ right to refund of 
charges so collected without legal authority therefor as. 
had been found by the attorney-examiner as above 
quoted. See: Southern Transportation Company , $t al, 


i 
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vs. Norfolk d' Western- Railway Company, et al, 101 I. C. 
C. 211, 224, filed as Exhibit A to the petition herein. (30- 

3D 

Within sixtv davs from the date of the service of said 
* %■ 

decision the appellants filed with the Commission a pe¬ 
tition for rehearing and reconsideration in this and other 
particulars, but said petition was denied. A petition to 
reopen for rehearing and reconsideration, confined solely 
to the question of reimbursement for these wharfage 
charges paid without tariff authority, was filed on or 
about. April 15, 1926, and granted, and thereupon a sec¬ 
ond hearing was held and pursuant thereto the Commis¬ 
sion rendered its second decision in this matter dated 
September 13, 1928, and reported at 147 I. C. C. 29, a 
copy of which is filed as Exhibit B to the petition herein. 
(31-42) In this decision the Commission, although it 
found that it was a violation of Section 6 of the Act to 
collect these wharfage charges during the period when 
they were not published in tariffs on file with the Com¬ 
mission, found, nevertheless, that the appellants were not 
entitled to a refund because they had not been damaged 
inasmuch as the charges were later found to be reason¬ 
able for the service for which they were collected and 
its order was entered dismissing appellants’ complaint. 
A further petition to rehear was presented November 19, 
1928, which was denied December 3, 1928. 

In the petition to the court below it is alleged that the 
findings of the Commission are contrary to the Inter¬ 
state Commerce Act and deprive the appellants of their 
rights and property to which they are justly entitled 
under the provisions of that Act and that they are with¬ 
out adequate remedy at law in the premises and that only 
in a suit in Equity before the Court below and by the 
injunctive processes of that Court can they secure the 
enjoyment of their rights and property pursuant to said 
provisions of law. It is accordingly prayed that the 
Court, after determining the rights of the appellants, 
shall direct by injunctive process such proceedings before 
the Commission as will correct the errors of law made 
and accord appellants, as complainants before the Com¬ 
mission, the relief to which they are entitled under the 
provisions of the Interstate Commerce Act. 
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ERROR RELIED UPON 

i 

The Court erred in granting the motion to dismis^ and 
in dismissing the petition. (45) 

I 

POINTS OF LAW INVOLVED 

i 

i 

1. Is the jurisdiction to enjoin, set aside, annul or 
suspend any order of the Interstate Commerce Conkmis- 
sion conferred upon the United States District Courts 
by the Urgent Deficiency Appropriations Act of Aiigust 
22, 1913, (38 Stat. 219), exclusive, or does that juris¬ 
diction apply only to cases in which the Commission 
enters affirmative orders ? 

2. Are alleged mistakes of law committed by the Com¬ 

mission leading to the issuance by it of “negative or¬ 
ders’ ’ that deny litigants the enjoyment of their legal 
rights and deprive them unjustly of their property], re- 
viewable under the general equity powers of the Supreme 
Court of the District of Columbia? j 

3. Did the Commission err, as a matter of law, in; dis¬ 
missing the reparation claim here involved? 

ARGUMENT 


IS THE JURISDICTION TO ENJOIN, SET ASIDE, 
ANNUL OR SUSPEND ANY ORDER OF THE IN¬ 
TERSTATE COMMERCE COMMISSION CON¬ 
FERRED UPON THE UNITED STATES DISTRICT 
COURTS BY THE URGENT DEFICIENCY APPRO¬ 
PRIATIONS ACT OF AUGUST 22, 1913 (38 STAT. 
219), EXCLUSIVE, OR DOES THAT ACT ONLY 
APPLY TO CASES IN WHICH THE COMMISSION 
ENTERS AN AFFIRMATIVE ORDER? 

j 

Title 28 of the United States Code, Section 41, with 
reference to the jurisdiction of the United States pis- 
trict Courts, provides as follows: 


i 
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“Section 41 (Judicial Code, Section 24, amended) 

Original Jurisdiction. The district courts shall 

have original jurisdiction as follows: 

• • • 


(28) Setting aside order of Interstate Commerce 
Commission. Twenty-eight. Of cases brought to en¬ 
join, set aside, annul or suspend in whole or in part 
anv order of the Interstate Commerce Commission. 
(June 18, 1910, C. 309, 1, 36 Stat. 539; Mar. 3, 1911, 

C. 231, § 207, 36 Stat. 1148; Oct. 22, 1913, c. 32, 38 
Stat. 219) ” (28 U. S. C. A, § 41 (28) ) 

In Manufacturers R. Co . v. U. S. 246 U. S. 457, the 
Supreme Court held that the jurisdiction conferred upon 
the United States District Courts by the statute pro¬ 
visions just quoted, applied only to cases in which the 
Commission’s order amounted to an affirmative exercise 
of its powers. At page 483, the Court said: 

!“But that court (District Court) has only the 
same jurisdiction that formerly was vested in the 
commerce court (Act of June 18, 1910, chap. 309, 36 
Stat. at L. 539; Act of October 22, 1913, chap. 32, 38 
Stat. at L. 208, 219, Comp. Stat. 1916, S. 3279); and 
it is settled that this does not permit the court to 
exercise administrative authority, where the Com¬ 
mission has failed or refused to exercise it, or to 
annul orders of the Commission not amounting to 
an affirmative exercise of its powders. Procter & G. 
Co. v. United States, 225 U. S. 282, 292, et seq., 56 L. 
ed. 1091, 32 Sup. Ct. Rep. 761.” (246 U. S. 483) 

,This pronouncement of the Supreme Court clearly 
limits the jurisdiction of the District Courts to only 
those Interstate Commerce Commission cases in which 
that Commission enters affirmative orders. Likewise, 
by the same token cases in which the Commission enters 
i 1 negative orders” are not subject to the jurisdiction of 
the District Courts. 
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It cannol bo rightfully said, therefore, as contended 
below by appellee, hereinafter referred to as the (Com¬ 
mission, that the jurisdiction to enjoin orders of the Com¬ 
mission, negative as well as affirmative, is in the District 
Courts exclusively under the provisions quoted above 
which are the sole support for the Commission’s con¬ 
tention. 

Clearly, the exclusive jurisdiction to enjoin orders of 
the Commission reposed in the District Courts applies 
only in cases where affirmative orders have been entered. 

It is agreed upon this record that the order hebe in¬ 
volved is a “negative order”. (12; 44) 

II 

l 

ARE “NEGATIVE ORDERS” OF THE COMMISSION 
THAT DENY LITIGANTS BEFORE IT THE EN¬ 
JOYMENT OF THEIR LEGAL RIGHTS AND! DE¬ 
PRIVE THEM UNJUSTLY OF THEIR PROPERTY, 
REVIEWABLE UNDER THE GENERAL EQUITY 
POWERS OF THE SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA. j 

The Supreme Court of the District of Columbian is a 
Court of general equity jurisdiction. 

The organic act creating the Supreme Court of the 
District of Columbia (12 Stat. L. 762) as reenactqd in 
“An Act to Establish a Code of Law for the District of 
Columbia,” (31 Stat. L. 1189, Chapter 854) popularly 
known as “District of Columbia Code as amended up to 
and including June 7, 1924,” by Section 61, provides: 

“Sec. 61. JURISDICTION—The said 0ourt 
shall possess the same powers and exercise the;same 
jurisdiction as the circuit and district courts 6f the 
United States, and shall be deemed a court of the 
United States, and shall also have and exercibe all 
the jurisdiction possessed and exercised by the su¬ 
preme court of the District of Columbia under the 


Act of Congress approved March third, eighteen 
hundred and sixty three, creating that court, and at 
the date of the passage of this code.” 

The equity jurisdiction of this Court is further stated 
in Section 85, as follows: 

“Sec. 85. EQUITY COURT—The equity court 
shall have jurisdiction of all causes heretofore cog¬ 
nizable in equity and of all petitions for divorce, ex¬ 
cept where the relief sought is hereby authorized to 
be given by the probate court only, and shall have 
the special powers hereinafter provided. And the 
practice in said court shall be according to the es¬ 
tablished course of equity and procedure and the 
rules established by the said supreme court of the 
District not inconsistent with law.” 

This court is specifically empowered to issue manda¬ 
tory injunctions by Section 68. 

! “Sec. 68. WRITS—The said supreme court may, 
in its appropriate special terms, issue writs of quo 
warranto, mandamus, prohibition, scire facias, cer¬ 
tiorari, injunction, prohibitory and mandatory, ne 
exeat, and all other writs known in common law and 
equity practice that may be necessary to the effect¬ 
ive exercise of its jurisdiction. Any justice of said 
court may issue writs of habeas corpus, to inquire 
into the cause of detention or to discharge on giving 
bail.” 

Under these sections of the organic law establishing 
the Supreme Court of the District of Columbia, it is en¬ 
dowed with complete equity powers and specifically 
authorized to issue mandatory injunctions against any 
defendant found within its territorial jurisdiction. 

The Interstate Commerce Act fixes the principal office 
of the Commission in the City of Washington, Dis¬ 
trict of Columbia. (49 U. S. C. A. § 19 .) 


It cannot be questioned that the Supreme Court of the 
District of Columbia has territorial jurisdiction over the 
Interstate Commerce Commission or that the Commis- 
sion is subject to its injunctive process. 

The Supreme Court of the District of Columbia,!upon 
petition for writ of mandamus, has reviewed “ negative 
orders” of the Commission where it had dismissed com¬ 
plaints because under its interpretation of the Interstate 
Commerce Act it was of the view that it did notj have 
jurisdiction, and such jurisdiction of the Supreme Court 
of the District of Columbia has been upheld by the Su¬ 
preme Court. See: 7. C. C. vs. Humboldt S. S. Company , 
224 U. S. 474; Louisville Cement Company vs. 1. C. C., 
246 U. S. 638. * j 

Likewise, the Supreme Court of the District of Colum¬ 
bia. upon petition for writ of certiorari, has reviewed a 
“negative order” of the Commission denying the amount 
of adjusted compensation alleged by a carrier to b^ due 
it under § 209 of the Transportation Act and this juris¬ 
diction to review negative orders of the Commission 
upon petition for writ of certiorari has been uphold by 
this Court. See: Northern Pacific Railway Company vs. 
I. C. CL, 23 Fed. (2d) 221, in which petition for writ of 
certiorari was denied by the Supreme Court, 275 U. S. 
572 . ' | 

If “negative orders” of the Commission are properly 
reviewable in the Supreme Court of the District of Col¬ 
umbia upon petition for writ of mandamus and upcjn pe¬ 
tition for writ of certiorari, it is respectfully submitted 
that a “negative order” of the Commission may likewise 
be reviewed by the same Court upon petition for a man¬ 
datory injunction if a case for equitable relief is, or can 
be, properly alleged. 

In the petition in this case it is alleged in substance 
that the Commission, a quasi judicial Governmental body 
entrusted with the adjudication of important private 
property rights according to fixed rules prescribed by 
law, has erroneously applied those rules and denied pe¬ 
titioners their property to which they are in law entitled; 
that they have no adequate remedy at law and that! they 
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will l>e deprived of their property unless the Court cor¬ 
rects the errors of law made, and by its injunctive pro¬ 
cess directs such further proceedings before the Com¬ 
mission, as will be in harmony with the law as found by 
the Court. (2-13) 

It is respectfully submitted that the case here alleged 
is the typical case for injunctive relief under the gen¬ 
eral equity powers of the Supreme Court of the District 
of Columbia, provided there is no adequate remedy at 
law. (32 C. J., * 11, et seq.. 21 C. J., § 188; 10 R. C. L. 
§ 129.) 

APPELLANTS HAVE NO ADEQUATE REMEDY 

AT LAW 

It has been clearly established, it is believed, under 
the first section of this argument, that no remedy is avail¬ 
able to appellants in the District Courts under the Urgent 
Deficiency Appropriations Act of August 22, 1913, (38 
Stat. 219) 

No means for a review of “negative orders” of the 
Commission has been specifically provided by statute. 

It is alleged in Paragraph 9 of the petition that every 
means available under the Commission’s Rules of Prac¬ 
tice to secure a correction bv the Commission itself of its 
erroneous application of the law, has been exhausted. (11) 

It is clear that following the decision of this Court in 
Northern Pacific Railway Company vs. I. C. C., 23 Fed. 
(2d) 221, the appellants could have filed a petition for 
writ of certiorari in the Supreme Court of the District 
of Columbia, but it must be equally clear that the is¬ 
suance of such a writ would have served only to quash 
the “negative order” entered by the Commission and 
would have availed appellants nothing in so far as re¬ 
storing to them the freight charges which they paid in 
excess of the charges legally due. 

It is equally clear that the error alleged to have been 
committed by the Commission cannot be corrected by 
writ of mandamus. A writ of mandamus cannot be con- 



—li¬ 


veried into a writ of error for the purpose of reviewing 
errors of law committed by a tribunal whose jurisdiction 
to make the order or judgment complained of is conceded. 
See: Donner Steel Company vs. I. C. C. 285 Fed. 955, 
958, decided by this Court; Bartlesville Zinc Company 
vs. I. C. C.j 30 Fed. (2d) 479, also decided by this Court; 
I. C. C. vs. U. S. ex rel Waste Merchants Association, 
260 U. S. 32. 

In the Donner Steel Company Case, supra, this Court, 
at page 958, said: 

| 

‘‘ While it is difficult to understand just the theory 
upon which the Commission in the light of its former 
decisions, reached the conclusion that appellaht had 
not been damaged, yet the law reposes in it jurisdic¬ 
tion to pass upon the issues of fact, and if the evi¬ 
dence lias been excluded that should have bepn ad¬ 
mitted, or a wrong conclusion of fact has been reach¬ 
ed and errors of law occur, it results from a mistaken 
judgment which can only be reviewed and corrected 
in a proceeding in error. ’ ’ 

It is respectfully submitted that a petition in bquity 
for injunction to the Supreme Court of the District of 
Columbia is the only “proceeding in error” available to 
appellants. j 

In the Court below, the Commission contended,j based 
upon Procter & Gamble Company vs. United States, 225 
U. S. 282, that no Court could review a “negative order” 
of the Commission. It is believed that this contention is 
founded upon a wholly erroneous application of the Su¬ 
preme Court’s decision in the Procter & Gamble Case. 

In the first place, this position fails to distinguish be¬ 
tween the character of review sought in the Procter & 
Gamble Case from the review sought in this case. ! Here, 
appellants seek to review the Commissioner’s ordqr on a 
question of law, an alleged want of conformity to statu¬ 
tory authority, whereas in the Procter & Gamble Case 
it was sought to substitute the Court ’s judgment for that 
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of the Commission on the reasonableness or unreason¬ 
ableness of a certain tariff provision, purely an adminis¬ 
trative matter. 

To understand correctly the statements made by the 
Supreme Court in its opinion in the Procter & Gamble 
Case, it is necessary to know exactly what was involved 
in the ease when it was before the Commission. Before 
the Commission, the company was complaining against 
the payment of demurrage charges on its private tank 
cars received under load while standing on its private 
tracks until unloaded, which charges were claimed to be 
unjust and unreasonable. The Commission found no 
violation of the Interstate Commerce Act and according¬ 
ly dismissed the complaint. (19 I. C. C. 556, decided 
November 14, 1910.) 

The Commerce Court having been created by the Act 
of June 18, 1910 (36 Stat. 539), which Act transferred 
to that Court all of the powers to review orders of the 
Commission prior thereto reposed in the United States 
Circuit Courts by Act of June 29, 1906, (34 Stat. 592), 
the complainant before the Commission filed a petition 
in that Court seeking to have the objectionable tariff rule 
declared unjust and unreasonable in violation of Sec¬ 
tion I of the Interstate Commerce Act. 

It was contended in the Commerce Court, in defense, 
that the order of the Commission was a “negative order’’ 
and was, therefore, not the sort of order made subject 
to its review by the statute. The reasons in support of 
this position need not be mentioned at this time as they 
were reviewed by the Supreme Court and will be noted 
in connection with the consideration of that Court’s de¬ 
cision which follows. The Commerce Court overruled 
the various objections made to its jurisdiction and hold¬ 
ing that it had jurisdiction proceeded upon review to 
affirm the judgment of the Commission as to the justness 
and reasonableness of the tariff rule objected to by the 
Procter & Gamble Company. 

The company thereupon appealed to the Supreme 
Court. i That Court, in its decision, confined itself to a 
consideration of the jurisdiction of the Commerce Court. 
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The Supreme Court, speaking through Mr. Chief Jus¬ 
tice White, after setting forth the provision of th0 Act 
creating the Commerce Court, stated the question pre¬ 
sented to the Court as follows: 

“The question to be decided is this: Does the 
authority with which the commerce court is clothed 
in virtue of these provisions invest that body with 
jurisdiction to redress complaints based exclusive¬ 
ly upon the conception that the Interstate Comtner.ee 
Commission, in a matter submitted to its judgment 
and within its competency to consider, has mistaken¬ 
ly refused, upon the ground that no right to the re¬ 
lief claimed vras given by the act to regulate! com¬ 
merce, to award the relief which was claimed at its 
hands? In other words, the important question is, 
is the authority of the commerce court confined to 
enforcing or restraining, as the case may require, 
affirmative orders of the Commission, or has it the 
power to exert its own judgment by originally in¬ 
terpreting the administrative features of the ^ct to 
regulate commerce, and upon that assumption treat 
a refusal of the Commission to grant relief as an 
affirmative order, and accordingly pass on it& cor¬ 
rectness V’ (Italics ours) (225 U. S. 292) 

In reaching the conclusion that the Commerce Court 
was not empowered to substitute its judgment in lieu of 
that of the Commission “by originally interpreting the 
administrative features of the act to regulate commerce 
(now called Interstate Commerce Act)”, the jChief 
Justice reviewed the system of regulation inaugurated 
by the Act to Regulate Commerce enacted February 4, 
1887, Chapter 104, 24 Stat. 379, and, at pages 295-6,' said: 

“By that act, as originally enacted, many regula¬ 
tions and consequent duties were imposed upon car- 
• riers in the interest of the public and of shippers 
which did not theretofore exist, and various admin¬ 
istrative safeguards were formulated all of which, 
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in their very essence, required, first, for their com¬ 
pulsory enforcement, the exercise of official func¬ 
tions of an administrative nature; and, second, for 
their harmonious development, an official unity of 
action which could only be brought about by a single 
administrative initiative and primary control. To 
that end the act (Section 11) created an administra¬ 
tive body endowed with what mav be in some re- 
spects qualified as quasi judicial attributes, to whom 
are confided the enforcement of those provisions of 
the act which essentially exacted unitv in order that 

•> m/ 

they might beneficially operate. And for the pur¬ 
poses stated, to the body thus created was committed 
the trust of enforcing the act in the respect stated, 
of determining, limited as to the subject matters to 
which we have referred, whether the provisions of 
the act had been violated, and if so, of primarily en¬ 
forcing the act by awarding appropriate relief. The 
statute, therefore, necessarily, while it creates new 
rights in favor of shippers, in order to make those 
rights fruitful as to the subject with which 
the statute dealt, coming within the scope of the ad¬ 
ministrative unity which we have mentioned, prim¬ 
arily made the judgment of the administrative body 
to whom the statute confided the enforcement of the 
act in the respects stated a prerequisite to a resort 
to; the courts.” (225 U. S. 295-6) 

And further at page 296: 

“In the long interval which intervened between 
1887, when the act to regulate commerce was enacted, 
and June 18, 1910, when the commerce court act was 
passed, we have learned of no instance where it was 
held or even seriously asserted, that as to subjects 
which in their nature were administrative and within 
the competency of the Commission to decide, there 
was power in a court, by an exercise of an original 
action, to enforce its conceptions as to the meaning 
of the act to regulate commerce by dealing directly 
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with the subject, irrespective of any prior affirm¬ 
ative command or action bv the Interstate Commerce 

* 

Commission. On the contrary, by long line of de¬ 
cisions, whereby applications to enforce orders of 
the Commission were considered and disposed of, or 
where a request to restrain the enforcement of isuch 
orders were passed upon, it appears by the reason 
indulged in that it was never considered that there 
urns 'power in the courts as an original question, 
without previous affirmative action by the Commis¬ 
sion, to deal ivith what might be termed in a tiroad 
sense the administrative features of the act to Regu¬ 
late commerce by determining as an original ques¬ 
tion that there had been a compliance or noi\com- 
pliance ivith the provisions of the act.” (Italics ours) 
(225 U. s. 296) 


And further at page 297: 

i 

| . 

“ Originally the duty of the courts to determine 
whether an order of the Commission should or pot be 
enforced carried with it the obligation to consider 
both the facts and the law. But it had come tq pass 
prior to the passage of the act creating the commerce 
court that, in considering the subject of orders of the 
Commission, for the purpose of enjoining or re¬ 
straining their enforcement, the courts iverS con¬ 
fined by statutory operation to determine whether 
there had been violations of the constitution, a! want 
of conformity to statutory authority, or of ascer¬ 
taining whether power had been so arbitrarily ex¬ 
ercised as virtually to transcend the authority con¬ 
ferred, although it may be not technically doina so." 


And finally at page 298: 

“In view of the provisions of the act to regulate 
commerce just referred to as originally enacted, oi 
the legislative evolution of that act, its uniform 
practical enforcement and the consequent judicial 
interpretation which we have thus briefly indicated, 
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it is impossible, we think, in reason, to give to the 
act creating the commerce court the meaning affixed 
to it by the court below, since to do so would be vir¬ 
tually to overthrow the entire system which had 
arisen from the adoption and enforcement of the act 
to regulate commerce. First, because, as the previous 
ascertainment by the Commission on complaint made 
to it as to whether violations of the act had been com¬ 
mitted, with reference to the subject as to which 
previous action was required, was an essential pre¬ 
requisite to a right to complain in a court, the inter - 
pretation given below would, by destroying the neces¬ 
sity for the prerequisite, action of the Commission, 
operate to create a vast body of rights which had no 
existence at the time the commerce court act teas 
passed. Second, because the recognition of a right 
in a court to assert the power now claimed would, 
of necessitv, amount to a substitution of the Court 
for the Commission, or, at ail events, would be to 
create a divided authority on a matter where, from 
the beginning, primary singleness of action and unity 
was deemed to be imperative. Third, because the 
result of the interpretation would be to bring about 
the contradiction and the confusion which it had been 
the inflexible purpose of the lawmaker from the be¬ 
ginning to guard against,—an interpretation which 
would seemingly create rights hitherto nonexistent, 
and yet at once proceed to destroy such rights by 
bringing about a confusion which would render the 
rights which the act creates practically valueless. 
Indeed, these inevitable results of the interpretation 
given by the court below to the act would necessar¬ 
ily i amount to declaring that Congress, in seeking 
to unify and perfect the administrative machinery 
of the act to regulate commerce, and to make more 
beneficial its operation, had overthrown the whole 
fabric of the system as previously existing.’’ (Italics 
ours.) (225 U. S. 298) 
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These lengtny quotations from the opinion of the! Su¬ 
preme Court in the Procter & Gamble Case must sorely 
serve to demonstrate without further comment of counsel 
how the situation there presented differs from the case 
at bar. 

The Court in this case is not asked to determine 
whether some “administrative provision” of the Inter¬ 
state Commerce Act has been violated in the face of a 
negative finding by the Commission. Here the Commis¬ 
sion has specifically found that Section 6 of the Act was 
violated as alleged. 

Appellants readily agree that to interpret the Com¬ 
merce Court Act as giving that Court the right to Sub¬ 
stitute its judgment for that of the Commission as to 
whether an administrative provision had, as a matter of 
fact, been violated, would ‘ 4 seemingly create rights 
hitherto non-existent.” But simply because this right to 
substitute its judgment for that of the Commission ajs to 
the “administrative features” of the Interstate Com¬ 
merce Act is non-existent, it cannot be argued as contend¬ 
ed below by the Commission, that no general equity juris¬ 
diction over the Commission exists in the Supreme Court 
of the District of Columbia, to enjoin an order that does 
not conform to the statutory authority of the Commission. 

The soundness of the Commission’s contention that no 
Court has jurisdiction to review a “negative order’f of 
the Commission is further denied by such authorities as 
7. C. C. vs. Humboldt S. S. Company , 224 U. S. 474; 
Louisville Cement Company vs. 7. C. C., 246 U. S. 638, 
and Northern Pacific Railway Company vs. I. C. C.\ 23 
Fed. (2d) 221, where writ of mandamus or certiorari 
against “negative orders” of the Commission were;pe¬ 
titioned in the Supreme Court of the District of Columbia 
and its jurisdiction to set aside, annul, suspend or quash 
such orders by issuing these writs was sustained. 

The unsoundness of this contention of the Commission 
may be further demonstrated. In this case the Comqiis- 
sion found that Section 6 had been violated because Itlie 
$11.00 wharfage charge collected had not been published 
during the period involved in a tariff filed with it and 
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overruled the carriers’ contention that the service for 
which this charge was collected was not a “transporta¬ 
tion” service within the meaning of that term as used 
in Section 6 and that, therefore, there was no legal obli¬ 
gation to publish as a condition precedent to their right 
to collect said charge. Suppose the Commission had 
sustained the carriers’ contention and had found that 
the wharfage service was not “transportation” and had 
then dismissed the complainants’ claim for lack of juris¬ 
diction. Clearly under the mandamus cases just before 
cited, appellants could properly have filed a petition 
for writ of mandamus in the Supreme Court of the Dis¬ 
trict of Columbia to set aside such negative order dis¬ 
missing their complaint and could secure in that way a 
correction of the Commission’s misinterpretation of its 
powers under the Interstate Commerce Act. In such a 
case the error of the Commission would be a mistake of 
law, a misinterpretation of the provisions of the law de¬ 
fining transportation.” In this case the mistake of law 
alleged relates to the Commission’s duty under Section 
9 of the Act to award reparation, the right to which is 
given by Section 8 of the Act. Sections 8 and 9 are 
quoted for the convenience of the Court: 

“SEC. 8. That in case any common carrier sub¬ 
ject to the provisions of this Act shall do, cause to 
be done, or permit to be done any act, matter, or 
thing in this Act prohibited or declared to be unlaw¬ 
ful, or shall omit to do any act, matter, or thing* in 
this Act required to be done, such common carrier 
shall be liable to the person or persons injured there¬ 
by for the full amount of damages sustained in con¬ 
sequence of any such violation of the provisions of 
this Act, together with a reasonable counsel or at- 
tornev’s fee, to be fixed bv the court in every case of 
recovery, which attorney’s fee shall be taxed and 
collected as part of the costs in the case. 



SEC. 9. That any person or persons claiming to 
be damaged by any common carrier subject to the 
provisions of this Act may eilher make complaint 
to the Commission as hereinafter provided for, or 
may bring suit in his or their own behalf for tjhe re¬ 
covery of the damages for which such commoh car¬ 
rier may be liable under the provisions of thib Act, 
in any district or circuit court of the United States 
of competent jurisdiction; but such person of per¬ 
sons shall not have the right to pursue both of said 
remedies, and must in each case elect which one of 
the two methods of procedure herein provided for 
he or they will adopt. ***” 

The Commission also contended below that if; it be 
held that this general equity jurisdiction over the;Com¬ 
mission exists in the Supreme Court of the District of 
Columbia it must follow that the same jurisdiction exists 
in all of the United States District Courts and that such 
jurisdiction exercised by the various District Courts 
would lead to the very lack of unanimity of decision 
aimed at by the Supreme Court in the Procter £ Gamble 
Case. 

This contention overlooks the fact that the locus pf the 
Commission is fixed by statute in the District of Colum¬ 
bia (Section 19 of the Interstate Commerce Act) and 
that, therefore, the only Court of general equity |juris¬ 
diction whose process can reach the Commission is the 
Supreme Court of the District of Columbia. Just is the 
Supreme Court of the District of Columbia is the only 
Court having jurisdiction to issue a writ of mandamus 
or a writ of certiorari against the Commission. 

This contention overlooks the further fact th4t the 
general equity jurisdiction here claimed can be exercised 
only as to alleged mistakes of law as distinguished! from 
alleged mistakes in administering the “administrative 
features’’ of the Interstate Commerce Act. Eveii if it 
be conceded that such general equity jurisdiction does 
exist in the several United States District Courts, the 
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exercise of this jurisdiction to review the Commission on 
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questions of law only could not be said to lead to a lack 
of unanimity of decision. The exercise of this jurisdic¬ 
tion subiect to the review bv the various United States 

Cr %' 

Circuit Courts of Appeal and final review pursuant to 
petition for writ of certiorari by the Supreme Court 
would lead to the only kind of unanimity of judicial de¬ 
cision possible under our Federal Judiciary system. 
Appellants contend, however, although it is not neces¬ 
sary to do so to sustain its suit, that the Supreme Court 
of the District of Columbia is the only Court of general 
equity jurisdiction having jurisdiction over the Commis¬ 
sion, and is therefore the only Court in which the re¬ 
view here sought can be had. 

As will be fully developed in the following section of 
this argument, a violation of Section 6 of the Interstate 
Commerce Act, as alleged, has been found by the Com¬ 
mission. In spite of this affirmative finding of violation 
of one of the “administrative features’’ of that Act, the 
Commission has entered an order that as appellants be¬ 
lieve does not conform to its statutorv authority. The 
Supreme Court, in the Procter & Gamble Case, as above 
quoted, specifically excepted such a case as one of the 
kind of matters that a Court with territorial jurisdiction 
over the Commission might properly review. See: 225 
U. S. 297-8 quoted above. 

It is respectfully submitted that the order here involv¬ 
ed is one that may be enjoined and declared null and 
void and be set aside by the Supreme Court of the Dis¬ 
trict of Columbia under its general equity powers and 
that that Court can issue a mandatory injunction to the 
Commission directing what action it must take pursuant 
to its finding that Section 6 has been violated -that will 
conform to its statutory authority and accord appellants 
their legal rights under the Interstate Commerce Act 
which they have been unlawfully denied by the Commis¬ 
sion’s “negative order.” 
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DID THE COMMISSION ERR, AS A MATTER OF 

LAW, IN DISMISSING THE REPARATION CLAIM 

HERE INVOLVED? 

As has been stated before, the Commission, pursuant 
to complaint duly filed by appellant, lias found j that 
the carriers in collecting the $11.00 wharfage charge 
without tariff authority, therefor, violated Section 6 of 
the Interstate Commerce Act. 

So that this Court may readily appreciate the legal 
significance of this finding of the Commission, we set out 
paragraphs 1 and 7, the pertinent paragraphs, of Sec- 
tion 6: 

Section 6, Paragraph 1, provides: 

i 

“That every common carrier subject to the pro¬ 
visions of this Act shall file with the Commission 
created by this Act and print and keep open to pub¬ 
lic inspection schedules showing all the rates, fares, 
and charges for transportation ***. The schedules 
printed as aforesaid *** shall also state separately 
all terminal charges, storage charges, icing charges 
and all other charges which the Commission majy re¬ 
quire, all privileges or facilities granted or allowed 
and any rules or regulations which in any jwise 
change, affect, or determine any part or the aggre¬ 
gate of such aforesaid rates, fares, and charges, or 
the value of the service rendered to the passeiiger, 
shipper, or consignee.” 

Section 6, Paragraph 7, provides: 

“No carrier, unless otherwise provided byj this 
Act, shall engage or participate in the transporta¬ 
tion of passengers or property, as defined in this Act, 
unless the rates, fares, and charges upon which the 
same are transported by said carrier have been! filed 
and published in accordance with the provisions of 
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this Act; nor shall any carrier charge or demand or 
collect or receive a greater or less or different com¬ 
pensation for such transportation of passengers or 
property, or for any service in connection therewith, 
between the points named in such tariffs than the 
rates, fares, and charges which are specified in the 
tariff filed and in effect at the time; ***.” 

When the Commission finds that Section 6 has been 
violated by collecting charges for transportation that 
were not published, that finding is tantamount to a find¬ 
ing that charges have been exacted that were not in law 
due. 

The final question for this Court then becomes: Is a 
shipper from whom a charge has been exacted in con¬ 
nection with “transportation” that was not duly publish¬ 
ed and filed as required by Section 6, entitled to refund 
before the Commission as a matter of right under the 
statute, upon proof of payment? 

It Xvould seem that this question is conclusively answer¬ 
ed by the Supreme Court in Southern Pacific Company 
vs. Darnell-Taenzer Limber Company , 245 U. S. 531, and 
Louisville & Nashville Railroad Company vs. Sloss-Shef- 
field Steel & Iron Company , 269 U. S. 217. 

In the Darnell-T aenzer Case , the question was whether 
the complaining shippers had been damaged as .a matter 
of law by the payment of transportation charges which 
had been found to be in excess of what would have been 
reasonable in violation of Section 1, where it appeared 
that such shippers had passed the damage on to the pur¬ 
chasers. The Court, speaking through Mr. Justice 
Holmes, said: 

“The plaintiffs suffered losses to the amount of 
the verdict when they paid. *** The carrier ought 
not to be allowed to retain his illegal profit, * * * 
But here the plaintiffs have paid cash out of pocket 
that should not have been required of them, and 
there is no question as to the amount of the proxi¬ 
mate loss.” (245 U. S. 534-5) 
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In the Sloss-Shefjield Case, it was found that charges 
in excess of a reasonable charge had been collected in 
violation of Section 1 and reparation was awarded. ;The 
carrier contended, among other things, that the repara¬ 
tion award was illegal because the complainant before the 
Commission had not been damaged. The Court, speak¬ 
ing through Mr. Justice Brandeis, said: 

i 

“The carrier concedes, as it must under Southern 
P. Co. v. Darnell-Taenzer Lumber Co., 245 U. S. |531, 
that a recovery for excessive freight charges can be 
had under $ 1 without specific proof of pecuniary 
loss, and that the measure of the damages is! the 
amount of the excess exacted.” (269 17. S. 235!) 

j 

Section 1 of the Interstate Commerce Act makes jthat 
part of a charge in excess of a reasonable charge illegal, 
whereas Section 6 makes a charge that is not duly pub¬ 
lished in filed tariffs illegal. j 

It should be particularly noted that in this case! the 
appellants paid the line haul charges, as well as the de¬ 
livery charges for making delivery of this coal oveij the 
carriers’ coal piers known as the dumping and trimming 
charges. Both the line haul charge and the delivery 
charge were published in tariffs duly filed. It is only 
the excess above these duly published charges which is 
here involved. (5) 

If the excess in violation of Section 1 can be recovered 
without specific proof of pecuniary loss, it would $eem 
to follow that the excessive charges over and above tjiose 
duly published in filed tariffs should likewise by the same 
authority be refundable “without specific proof of pecu¬ 
niary loss.” In both instances “the plaintiffs have paid 
cash out of pocket that should not have been required 
of them.” ! 

If payment of the excessive charge of itself establishes 
damage under Section 1, a fortiori, must payment estab¬ 
lish damage where the excess is made absolutely uticol- 
lectible by the act, as under Section 6. 
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The Commission holds otherwise, as appellants believe 
erroneously. The Commission savs: 

% v 

“In other words, proving simply that charges for 
transportation or services connected therewith, not 
published or tiled in accordance with the require¬ 
ments of Section 6 of the Interstate Commerce Act, 
have been collected from a complainant by a common 
carrier subject to the Act is not equivalent to prov¬ 
ing that the complainant is entitled to reparation .’ 9 
(147 I. C. C. 37) (42) 

It is the Commission’s position that in spite of the 
fact that the particular charge is not published in any 
tariff on hie with it, it may nevertheless proceed to de¬ 
termine, pursuant to the provisions of Section 1 of the 
Act, whether it was a reasonable charge for the service 
rendered, citing as authority its decision in Memphis 
Freight Bureau vs. K. C. S . Railway Company , 17 I. C. C. 
90. 

In the Memphis Freight Bureau Case , certain rates 
and refrigeration charges exacted for the transportation 
of fruit were alleged to be unjust and unreasonable in 
violation of Section 1 and unduly prejudicial in violation 
of Section 3 of the Act. Upon hearing it developed that 
while the freight rate was duly published there was no 
tariff authority whatever for the refrigeration charges. 
The Commission found that the 89c freight rate was un¬ 
reasonable to the extent it exceeded 43c and that the 
$70.50 refrigeration charge was unreasonable to the ex¬ 
tent it exceeded $48.00 and awarded reparation accord¬ 
ingly. 

In furtherance of its jurisdiction to award reparation 
under Section 1 for the excess above a reasonable re¬ 
frigeration charge paid, the Commission said: 
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“We hold that where a transportation service^ has 
been rendered for which no tariff authority What¬ 
ever existed at the time, and where the shippexl has 
paid the sum claimed by the carrier for that | ser¬ 
vice, this Commission has jurisdiction to inquire 
what was a reasonable charge for the service apd to 
order the repayment of whatever the carrierj has 
collected over and above such reasonable charge. 
It can not order a repayment of the entire amount 
paid, since the authority of this Commission only 
extends to the awarding of damages for violations 
of the act, and certainly there are no damag4s in 
any proper sense of the word unless the shipper has 
been compelled to pay more than a reasonable rate. 
Moreover, to hold that one shipper should pay Noth¬ 
ing for his transportation while his competitor Ship¬ 
ping perhaps the next day must pay a reasonable 
charge, would be to permit and create the very! dis¬ 
crimination which the act seeks to prevent. 

An order will therefore be issued, directing these 
defendants to repay A. S. Barboro & Company the 
sum of $145.29, with interest. 

While this Commission, as we construe the \law, 
has no authority to order a repayment of the entire 
amount of these icing charges, it is required to see 
that the provisions of the act to regulate commerce 
are observed. Among the most essential of those 
provisions is that one requiring carriers to publish 
tariffs and prohibiting them from moving traffic until 
a tariff has been properly published. This easel will 
be referred to the Division of Prosecutions to be 
further proceeded with (Italics ours) (17 I. ($. C. 
91-92) | 

i 

What appears to be a fatal contradiction upon the face 
of this pronouncement of the Commission has jbeen 
italicised. In one breath the Commission savs that it jean- 
not order reparation for the entire amount of th^ re¬ 
frigeration charges collected without tariff authority be¬ 
cause its jurisdiction to award reparation extends only to 
awarding “damages sustained for violations of the Act,” 
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ami in the next breath refers the case to its Division of 
Prosecution to prosecute the carriers under the penal 
section of the Act because of violating the Act in not pub¬ 
lishing the refrigeration charge before engaging in this 
transportation. 

The statement by the Commission that: 

“It can not order a repayment of the entire 
amount paid (refrigeration charges not published) 
since the authority of this Commission only extends 
to the awarding of damages for violations of the 
Act,” 

is particularly ill considered, it seems, when it is remem¬ 
bered that the failure to publish is itself a violation of 
Section 6. The damages under such a violation are the 
entire! amount so paid without legal obligation. It must 
be remembered that the complaint in the Memphis Traffic 
Bureau Case did not allege a violation of Section 6, and 
it must be obvious that an avrard of reparation for the en¬ 
tire refrigeration charges could not accordingly have been 
made. 

Likewise, it would seem that the Commission is again 
in error when it- savs: 

“Certainly there are no damages in any proper 
sense of the word unless the shipper has been com¬ 
pelled to pay more than a reasonable rate.” 

Is not a shipper damaged when he pays a charge that 
in the law is not due at all? The refrigeration charge, be¬ 
cause it was not duly published, could not under Section 
6 be “charged or demanded or collected or received” by 
the carriers. There can be no question that this refriger¬ 
ation charge, the whole of it, was not legally due. 

The Commission misstates the situation when it says: 

i“Moreover, to hold that one shipper should pay 
nothing for his transportation while his competitor 
shipping perhaps the next day must pay a reasonable 
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charge, would be to permit and create the very dis¬ 
crimination which the Act seeks to prevent.” j 

If refund is made to a complaining shipper of a charge 
paid without duly published tariff authority therefor, the 
same refund will be made to every other shipped who 
paid similarly until the charge is duly published. Para¬ 
graph 3 of Section 6 requires thirty days’ notice tlo the 
Commission and the shipping public of any change in 
rates, fares and charges, except under special permission 
from the Commission. It must be obvious that until the 
charge is published, all shippers enjoy the same status 
and are not in law chargeable with anything and that 
after the charge is published they are all then likewise 
chargeable alike. They all have thirty days ’ notice qf the 
change from no charge to a charge by publishing, ^here 
can, therefore, be no discrimination between shippers 
under an administration of Section 6, that requires a re¬ 
fund of the entire amount paid in excess of the published 
charges. 

But, on the other hand, what of the multitude of dis¬ 
criminations between shippers that can arise while the 
charges are unpublished? There can be no check |as to 
whether all are being charged alike, until the charges are 
published and filed and only the published charge enforc¬ 
ed as the only legal charge. This is the very keybtone 
principle of the whole system of regulation which ii this 
situation the Commission seems to have overlooked en¬ 
tirely. More will be said on this point later. 

The error of the Commission’s decision in the Mem¬ 
phis Freight Bureau Case is perhaps best expressed in 
the dissenting opinion of Commissioner Cottrell, who, 
after quoting the provisions of Section 6, said: 

I 

“There were no ‘rates, fares or charges,’ specified 
for refrigeration or icing in the tariffs filed afid in 
effect at the time, and, therefore, none, absolutely 
none, can lawfully be collected or retained by the car¬ 
riers”. 


I 

i 

i 


I 
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The powers and duties of this Commission are en¬ 
tirely statutory. Nowhere within the four corners 
* of the Act is the least scintilla of common law or 
equity jurisdiction conferred upon the Commission. 
The report says: 

“We hold that where a transportation service has 
been rendered for which no tariff authority what¬ 
ever exists, and where the shipper has paid the sum 
claimed by the carrier for that service, this Commis¬ 
sion has jurisdiction to inquire what was a reason¬ 
able charge for the service and to order the repay¬ 
ment of whatever the carrier has collected over and 
above such reasonable charge.” 

In other words, such cases are to be handled on a 
quantum meruit basis. But if this doctrine be sound 
as to transactions in the past it should also hold true 
for present and for future dealings between carriers 
and shippers. I can not subscribe to any such con¬ 
clusion; I can not believe that this Commission, 
where a transportation service (refrigeration or any¬ 
thing else) is now rendered, or is to be rendered in 
the future, for which no tariff authority whatever ex¬ 
ists, and where the shipper has either paid or prom¬ 
ised to pay the sum claimed, or about to be claimed, 
bv the carrier for such service—I can not believe, I 

v 7 

say, that this Commission has jurisdiction to inquire 
what is or may hereafter be a reasonable charge for 
the service. 

The act imposes the duty of making just and rea¬ 
sonable rates upon the carriers themselves in the 
first instance. Nowhere is power to initiate rates 
conferred upon the Commission; nor does our juris¬ 
diction cover an inquiry as to the value of the ser¬ 
vices, work, and labor performed by the carrier for 
the shipper, at his instance and request, independ¬ 
ently of a rate legally filed by the carrier. After the 
carrier has established its ‘rates, fares and charges,’ 
we have jurisdiction, under and in accordance with 
the act, to consider their reasonableness, but not be¬ 
fore such rates, fares, and charges have been estab¬ 
lished, nor in their absence.” (17 I. C. C. 93, 94) 
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We would direct the particular attention of the Court 
to the fact, as stated by Commissioner Cottrell, that the 
Commission has no common law or equity jurisdiction 
and that its action in this case amounted to a quantum 
meruit proceeding entirely beyond the Commission’s 
powers. 

In Cudahy Packing Company vs. Grand Trunk West¬ 
ern Railway Company (C. C. A. Ill. 1914), 215 Fed. 93, 
certiorari denies 234 U. S. 764, it was held that a rail¬ 
road publishing line haul rates and holding itself out to 
perform transportation requiring refrigeration, was re¬ 
quired to make, publish and file proper charges therbfor, 
and could not recover for such service on an implied or 
express contract independent of the rates so published 
and filed. j 

It is fundamental that an interstate carrier may not 
engage in transportation until and unless it has publish¬ 
ed and filed its charges. Southern Railway Company vs. 
Reid , 222 U. S. 424. 

It is made the duty of an interstate carrier to fuifnish 
“transportation” only upon reasonable request. Section 
1, Paragraph 4 of the Interstate Commerce Act. If a ship¬ 
per requests a certain transportation, the carrier: can 
check its tariffs to be sure it has a rate published covering 
the transportation requested. If there is no rate or chhrge 
the carrier can immediately publish same on a day’s 
notice by applying to the Commission for authority under 
Section 6, Paragraph 3, of the Act. No hardship can fall 
upon either the shipping public or the railroads by the 
explicit enforcement of the rule that a carrier cannot en¬ 
gage in transportation before its rates are published. 

Of course, if a carrier has published line haul rates as 
here on a commodity like “transshipment coal” which in 
the very nature of things must be delivered directly to a 
vessel, it is presumed that such charges as are published 
cover all services required to effect delivery. Section 6, 
Paragraphs 1 and 7, can receive no other application, as 
was found by the attorney-examiner in this case when he 
said: 


i 



30— 


“In the absence of a tariff provision to the con¬ 
trary, the service is presumed, as a matter of law, to 
be covered by the dumping or the dumping and trim¬ 
ming charge. Complainants and other shippers are 
entitled to refund with interest.” 

The plain result of the Commission’s decision in this 
case is to hold a certain charge reasonable retroactively 
and by such retroactive finding render an unpublished 
charge legal. This raises the question of power of the 
Commission to make such a retroactive finding under Sec¬ 
tion 1 that has the undeniable effect of rendering the pro¬ 
visions of Section 6 entirely nugatory. 

The power to consider the reasonableness of any 
transportation charge arises from the provisions of Sec¬ 
tion I, Paragraph 5, of the Interstate Commerce Act, 
which provides that all charges for “transportation” 
shall be just and reasonable and prohibits all unjust and 
unreasonable charges. This section of the Act cannot be 
read apart from the provisions of Section 6 requiring pub¬ 
lication and filing with the Commission as a condition pre¬ 
cedent to the right to make any charge for “transporta¬ 
tion” subject to the Act. It must necessarily follow that 
the Commission has no jurisdiction to consider the rea¬ 
sonableness of any charges under Section 1 other than 
those duly published and filed with it. Any other view 
simply ignores the provisions of Section 6. 

Such a limitation of the Commission’s jurisdiction 
under, Section 1 will in no wise impair its power to re¬ 
quire refund of payments made in excess of the duly pub¬ 
lished tariff charges. Such relief would naturally follow 
pursuant to complaint alleging violation of Section 6 as 
in the instant case. 

The Commission’s decision in this case ignores the 
mandatory character of the provisions of Section 6 re¬ 
quiring publication and filing of charges. If the Court 
will reread the provisions of Section 6, quoted at page 21, 
it must be obvious that these provisions are mandatory. 
It would seem impossible to employ terms that could be 
more mandatory. 
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Section 6, by its mandatory provisions, is the very 
keystone of the whole system of regulation of interstate 
carriers. 

As was pointed out by Mr. Chief Justice Whitje, in 
Texas £ Pacific Railroad Company vs. Abilene Cotton Oil 
Company, 204 U. S. 426, at page 439: 

“When the act to regulate commerce was enacted 
there was contrariety of opinion whether, wfyen a 
rate charged by a carrier was, in and for itself, rea¬ 
sonable, the person from whom such charge wajs ex¬ 
acted had at common law an action against thd car¬ 
rier because of damage asserted to have been suffer¬ 
ed by a discrimination against such person or a 
preference given by the carrier to another. Parsons 
v. Chicago £ N. W. R. Co., 167 U. S. 447, 455, 42 L. 
Ed. 231, 234, 17 Sup. Ct. Rep. 887; Interstate Com¬ 
merce Commission v. Baltimore £ 0. R. Co., 145 jCJ. S. 
263, 275, 36 L. Ed. 699, 703, 4 Inters. Com. Rep. 92, 
12 Sup. Ct. Rep. 844. That the act to regulate com¬ 
merce was intended to afford an effective meand for 
redressing the wrongs resulting from unjust! dis¬ 
crimination and undue preference is undoubted^ In¬ 
deed, it is not open to controversy that to provide 
for these subjects was among the principal purposes 
of the act. Interstate Commerce Commission v.\ Cin¬ 
cinnati, N. 0. & T. P. R. Co., 167 U. S. 479, 494, 42 
L. Ed. 243, 251, 17 Sup. Ct. Rep. 896. And it ife ap¬ 
parent that the means by which these great purposes 
were to be accomplished was the placing upon all 
carriers the positive duty to establish schedules of 
reasonable rates which should have a uniform appli¬ 
cation to all, and which should not be departed from 
so long as the established schedule remained unalter¬ 
ed in the manner provided by law. Cincinnati, N. 0. 
£ T. P. R. Co., v. Interstate Commerce Commission, 
162 U. S. 184, 40 L. Ed. 936, 5 Inters. Com. Repj 391, 
16 Sup. Ct. Rep. 700, 167 U. S. 479, 42 L. Ed. 24j3, 17 
Sup. Ct. Rep. 896. 


i 
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When the general scope of the act is enlightened 
by the considerations just stated it becomes manifest 
that there is not only a relation, but an indissoluble 
unity, between the provision for the establishment 
and maintenance of rates until corrected in accord¬ 
ance with the statute and the prohibitions against 
* preference and discrimination. This follows, be¬ 
cause, unless the requirement of a uniform standard 
of rates be complied with, it would result that viola¬ 
tions of the statute as to preference and discrimina¬ 
tion would inevitably follow.” (204 U. S. 439) 

The whole purpose of the Act in this particular, as thus 
defined, makes it necessary that the provisions of Section 
6 be mandatory. This section has been so construed by 
the Commission itself in Crescent Coal & Mining Com¬ 
pany vs. C. & E. I. Railraad Company , 24 I. C. C. 150, 
where the Commission said: 

4 4 The sole question to be determined is the identity 
and amount of the lawfully applicable tariff rate in 
effect at the time these shipments moved, and in so 
doing we must not confuse the lawfulness of the rate 
under other sections of the act with its legality under 
section 6. For example, a rate unreasonably high 
and unlawful in the sense of section 1 may, neverthe¬ 
less, be the legally established standard and rule of 
action under section 6 . The sole test of the latter is 
the due publication of the rate in the mammer and 
form prescribed by the statute.” (Italics ours) 
(24 I. C. C. 156-7) 

# # * 

a rate is not affected in its character as the 
standard rule of action and public rate under section 
6 so long as it remains in effect in the manner pre¬ 
scribed in the act and by our tariff regulations. In 
a proper proceeding its unlawfulness under other sec¬ 
tions and the injustice resulting from its enforcement 
may be corrected by suitable order at the time the 
Commission is called upon to pass upon its reason¬ 
ableness and justness.’’ (24 I. C. C. 157) 
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* * # # * * # * 

I 

This application of the statute to these facts is not 
a technical one, but is imperative, not only because 
in conformity with the strict letter of the lavr, but 
with the only construction which will preserve the 
chief function of section 6 which, as declared l)y the 
Supreme Court, is to accord and require the Appli¬ 
cation of the same rate to all shippers and td pro¬ 
mote quality of treatment between them.” I (24 
I. C. C. 157-8) I 

In Republic Coal- Company vs. Chicago , St. Paid}, Min¬ 
neapolis <& Cm aha Railway Company, 85 I. C. C. 331,! page 
335, the Commission said: 

“A tariff lawfully filed with us, plus the statute, 

has the force and effect of a statute. The amount 

payable under it is thus fixed and neither more nor 

less than that fixed amount can be collected lawfully 

* 

from anybody.” 


Literally hundreds of decisions by the Commission can 
be cited where the Commission has directed refuhd of 
transportation charges collected in excess of those pub¬ 
lished in the tariffs on file upon the mere showing ofi pay¬ 
ment of such excess in recognition of the mandatory na¬ 
ture of the provisions of Section 6. 

In this case appellants paid the line haul rate a$ well 
as the separately published dumping and trinjming 
charges. These were all of the published charges legally 
due against appellants shipments under Section 6. It is 
only the excess paid beyond the charges due under! Sec¬ 
tion 6 that appellants seek to recover. 

It is respectfully submitted that the Commission erred 
as a matter of law in denying appellants 7 claim. 


i 




CONCLUSION 


The Interstate Commerce Commission resides within 
the territorial jurisdiction of the Court below. It is 
subject to the injunctive process of that Court as fully 
and completely as any other respondent subject to the 
jurisdiction of that Court. If this Court finds that ap¬ 
pellants are denied their property by the order of the 
Commission dismissing their complaint for refund con¬ 
trary to law, this Court can declare such order null and 
void and remand the case with directions to the Court 
below to issue an order enjoining the Commission to va¬ 
cate same and entertain such further proceedings upon 
the complaint before it as may be necessary to restore to 
appellants their property justly due them. For, as said 
in 10 R. C. L., Section 192: 

i“ Probably the first in importance of the equitable 
maxims is that ‘equity will not suffer a wrong to be 
without a remedv.’ ” 

i Respectfully submitted, 

Karl Knox Gartner, 
Attorney for Appellants, 
701-4 Smith Building, 
815-15th St., N. W. y 
W ashingt on, D. C. 


October 11, 1929. 
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.Southern Transportation Company et al., Ap¬ 
pellants 

v. 

Interstate Commerce Commission, appellee 


BRIEF FOR APPELLEE 


STATEMENT 


PROCEEDINGS BEFORE THE COMMISSION 

On July 23,1925, the Commission made its report 
and order in a case entitled Southern Transporta¬ 
tion Company et al. v. Norfolk & Western Railway 
Company et al., No. 14877, reported in 101 Lj C. C. 
211 (the report of the Commission is attached to the 
petition in the case at bar as Exhibit A and printed 
in Transcript of Record pp. 14 et seq.). The Com¬ 
mission held that certain port or wharfage charges 
made by the defendant railroads owning and op¬ 
erating coal docks at Norfolk, Va., were subject to 
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its jurisdiction. In the proceedings before the 
Commission the railroads, defendants, had con¬ 
tended that these wharfage charges were not sub¬ 
ject to the orders of the Commission or to the Inter¬ 
state Commerce Act upon the theory that the serv¬ 
ices were not connected with transportation. The 
charges in question were port or wharfage charges 
for the use of the coal docks, made against seagoing 
vessels taking on coal for bunker or steaming pur¬ 
poses, as distinguished from cargo coal. The 
charge in question in the case at bar is a flat charge 
of $11 per vessel made against coastwise vessels. 
A larger charge for transoceanic vessels is not di¬ 
rectly involved. The Commission in its report and 
order found that the charges were for services con¬ 
nected with transportation and directed the roads 
operating the docks in question to publish their 
rates and charges for loading bunker coal into ves¬ 
sels, but expressly reserved for future consideration 
the determination of the reasonableness of the rates 
published. The railroads, defendants in the pro¬ 
ceeding before the Commission, have since the pub¬ 
lication of such order duly filed tariffs setting out 
said rates. 

Further hearing upon the questions of reason¬ 
ableness and of reparation was had and the ship¬ 
owners, complainants before the Commission, and 
appellants in this court, contend that the flat rate 
of $11 per vessel involved in this ease was unreason¬ 
ably high and also that, as to the services rendered 
prior to the filing of the tariff schedules covering 
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the charges in question, the exaction was illegal 
and uncollectible in toto and reparation wa$ asked 
■for full amount paid within the limitation period. 
The Commission on September 13, 1928, made its 
second order and report (147 I. C- C. 29, attached 
to the petition as Exhibit B and printed inj Tran¬ 
script of Record, pp. 31 et seq.), wherein it held 
that the charges were not unreasonable in amount, 

and denied reparation on the ground that the ship- 

| 

owners paying the charges prior to the formal pub¬ 
lication of the rates had suffered no loss or damage 
by reason of the fact that the carriers had not com¬ 
plied with the Act relative to the filing of j tariff 
schedules. 

The plaintiffs filed with the Commission 4 peti¬ 
tion for reconsideration, reargument or rehearing 
oh the question of reparation,- (Exhibit C to the 
petition) and in due time said petition was by the 
Commission denied. No question was made as 

I 

to the Commission’s finding that the $11 charge was 
reasonable. 

PROCEEDINGS IN THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

The Petition 

The petition in the case at bar (Rec. p. 2) was 

i 

filed against the Commission by five ship-operating 
corporations, which were complainants inj the 
above-mentioned proceedings before the Commis¬ 
sion. The United States is not made the jcom- 
plainant upon relation nor is it made a defendant. 
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Paragraphs (7), (8) and (9) of section 6, and 
paragraph (1) of section 13 (as amended) and 
paragraph (1) of section 16 (as amended) of the 
Interstate Commerce Act, are set out. The filing 
of the complaint praying an award of reparation is 
alleged and a colloquy between the attorney for the 
plaintiffs and the attorney for the defendant rail¬ 
roads is quoted to show that by amendment at the 
hearing the complaint was made to include an al¬ 
legation of violation of section 6 of the Interstate 
Commerce Act, in addition to a violation of section 
1. (Section 6 is the section requiring carriers to 
file and publish their rates, fares, and charges in 
accordance with the prescribed provisions of the 
Act.) 

The pleader then, most improperly, we submit, in¬ 
cludes a quotation from a proposed report in the case 
submitted bv an examiner of the Commission under 
which, if adopted by the Commission, the complain¬ 
ing ship owners would be awarded reparation. 
This portion of the petition is clearly improper and 
the statements of fact are irrelevant to the ques¬ 
tions here involved. We request the court to ignore 
the irrelevant matter. The hearing upon question 
of reparation is then alleged with a quotation from 
the report wherein some of the reasons of the Com¬ 
mission for the denial of reparation are set out. 
This is followed by an allegation of the filing and 
denial of petition for reconsideration upon the ques¬ 
tion of reparation. The total amounts paid by the 
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petitioners, respectively, are set out, and It is al¬ 
leged that said charges were illegal; that petitioners 
are entitled to a refund thereof; that tbpy have 
been damaged in the amounts paid by reasoh of the 
Commission’s erroneous dismissal of thep‘ com¬ 


plaint, and that they will be deprived of their rights 
and property by such dismissal. It is then: alleged 
that the order of the Commission dismissing peti¬ 


tioners’ complaint was a negative order and not re- 
viewable in the United States District Courh It is 


further alleged that the decision of the Commission 
is not reviewable upon bill for writ of maqdamus, 
and that petitioners are without adequate remedy 
at law, and that “only in a suit of this nathre and 
by the injunction process of this Honorably Court 
can they secure the enjoyment of their rights and 
property.” ! 

The prayer of the petitioners is that the findings 
of the Commission relative to reparation be de¬ 
clared to be erroneous and contrary to the pro¬ 
visions of the Interstate Commerce Act; that the 
order made by the Commission be declared to be 
null and void, and contrary to law; that th& Com¬ 
mission be enjoined from dismissing the complaint 
and be directed to make and publish in lieu thereof 
an order awarding reparation to the respective 
petitioners against the responsible railroads in 
amounts alleged in the petition; or “in the alterna¬ 
tive” that a mandatory injunction be entered di¬ 
recting respondent to make and publish further 


i 
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findings in said case awarding reparation to peti¬ 
tioners and permitting them to file the customary 
rule V statements in support of the amount of 
reparation due them, and to enter its further orders 
awarding reparation as established by rule V state¬ 
ments. (Rule V statements are statements pre¬ 
scribed bv the Commission’s rules for use in the 
•/ 

process of ascertainment of amount of reparation 
due where reparation is ordered.) 

Motion of Interstate Commerce Commission to dismiss the 

petition 

In due time the Commission filed its motion to 
dismiss (Trans, of Rec. p. 42) wherein it raised 
several points both as to the jurisdiction of the 
court and as to the substance of the case made out bv 
the petition. As to the jurisdiction, objection was 
made; First, that a division of the Supreme Court 
of the District of Columbia presided over by one 
judge is not authorized by law to hear and deter¬ 
mine a case brought to set aside and annul an order 
of the Interstate Commerce Commission, jurisdic¬ 
tion of such cases being reposed exclusively in the 
District Courts of the United States by the Urgent 
Deficiencies Act of August 22, 1913, Chap. 32, 38 
Stat. 219. Second, that no power is conferred upon 
any court of the United States to set aside and 
annul a negative order of the Commission; Third, 
that the purpose of the suit is to have the court 
hear and pass upon evidence and by a mandatory 
injunction compel an expression of the court’s 


! 
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opinion by the Commission, a function not con¬ 
ferred by any law; Fourth, that the petition does 
not show that the District of Columbia is the venue 
in which a suit of the nature indicated should by law 
be brought. The point as to the substance! of the 
case made out by the petitiofa, is also made that 
•under the petition and the exhibits attached thereto 
no right in equity is shown for the relief prayed, 

and that the facts stated are insufficient, even if 
. • • • * • • • * • • 

true, to justify the issue of an order of injunction 

^ * ' «*«'•#» i • j •> 

or any other extraordinary relief; that the petition 
does not show that the petitioners have suffered or 
will suffer any loss or damage irreparable or other¬ 
wise by reason of the act of the Commission in a 

. 

proceeding before it, or by reason of anything in 
the petition cohtaihed. 




Hearing and Determination in the Supreme Court of the 

District of Cbhimfoia 

t •*»i • 

The case came on for hearing upon the motion to 
dismiss, before the Honorable Peyton Gordon sit¬ 
ting alone. At the opening it was stipulated that 
the case should be submitted for final disposition 
upon the petition and the ‘motion to dismiss. The 
case Was fully argued and briefed, and on Hay 28, 
1929, the Court sustained the motion and dismissed 
the case upon the ground of lack of jurisdiction. 

Assigning as error the sustaining of defendant’s 
motion and the dismissal of the case, the peitioners 
have appealed to this court. 
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POINTS 

I 

The purpose of this suit being to enjoin and set 
*aside an order of the Commission the case could have 
been heard and determined only by a specially con¬ 
stituted court of three judges. 

II 

The order of the Commission in this case sought 

to be enjoined is a negative order, and, as such, is 

not subject to injunction in any case, whether tinder 
' * 

statutory jurisdiction or some so-called “general 
equity” jurisdiction. 

III 

The prayer for mandatory injunction brings this 
case within the scope of the mandamus suits against 
the Commission, in which cases the rule is well es¬ 
tablished that even though the court may believe 
that the Commission's order arises from a mistaken 
view of the law or the facts, the Commission's error 
will not be corrected by a mandatory order. 

IY 

The petition fails to state a cause of action in 
equity, because the order of the Commission in deny¬ 
ing reparation is correct in law and supported by 
the facts. The appellants have suffered no damage 
and an award of reparation would be in effect the 
conferring upon them of a gratuity. 
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ARGUMENT j 

i 

i ' I 

THE PURPOSE OF THIS SUIT BEING TO ENJOIN AND SET 
ASIDE AN ORDER OF THE COMMISSION, THE CASE COULD 
HAVE BEEN HEARD AND DETERMINED ONLY BY A 
SPECIALLY CONSTITUTED COURT OF THREE JUDGES 

The prayer of the petition in this case is, jin sub¬ 
stance, that the Commission’s order be declared to 
be null and void, and be set aside; that the Commis¬ 
sion be enjoined from dismissing the petitioners’ 
complaint and directed to make and publish an 
order awarding reparation to petitioners in 
amounts, with interest, “as established by rule V 
statements.” . I 

The language of the prayer clearly characterizes 
the case as a suit in equity to enjoin, set aside* annul 
and suspend an order of the Commission; The 
petitioners say the suit is brought under the general 

i 

equity jurisdiction of the Supreme Court of the 
District of Columbia, sitting as a District Court, 
and may be heard and determined by a singled judge 
of the District Court sitting alone as a District 
Judge. The Commission contends that, bbing a 
suit to enjoin, set aside and annul an order of the 
Commission, it can be heard and determined only 
by a specially constituted district court coniposed 
of three judges, at least one of whom shall be a 
circuit judge. i 

A consideration of the development of the juris¬ 
diction of the courts to enjoin orders of the Com¬ 
mission will be useful in the determination bf the 

' i 
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conflict in tlie respective positions of the parties as 
above set out. 

Originally the general Federal equity jurisdic¬ 
tion was in the United States Circuit Courts. 

■ • • ' » \ •. * , • v ». « f . * , • J | * 1 * f * * » . \ 

Hughes’ Federal Procedure, published in 1904, 
says (p. 190): 

The circuit court is the court which has 
jurisdiction of the usual controversies aris¬ 
ing between man and man, in so far as the 
Federal courts have jurisdiction of such con¬ 
troversies ; and in this respect it differs from 
the district court, on which most of the spe- 
cial statutory subjects of jurisdiction: are 
conferred. This original jurisdiction of the 
circuit courts in the ordinary class of con¬ 
troversies is set out in the Act of August 13, 
1888, which is an evolution of the Acts on the 
subject from the judiciary act of 1789 to 
the present time. '(The “present time”.in 
the above quotation apparently means 1904.) 

The act in force in 1904 provides: 

x That the circuit courts of the United States 
shall have original cognizance * * * of 
all suits of a civil nature, at common 
law or in equity, * * * arising under 

the constitution or laws of the United 
States * * * (25 Stat. 433.) 

• \ v ... V> s. - i • • • * J 44 4 A l S-s'j' ■ • • ( 

On the other hand the jurisdiction of the District 

J f 4 ‘ S i, . . M ^ f W 4 t *• * i . - * . S* • * s' 

Courts was in 1904 of exceptional or special char- 

(S •. , 

acter. The textbook above quoted from says: 

. V S ** 4 4 %. k. V S - •* 

ti As. a rule, the jurisdiction conferred upon 
the district court is that of an exceptional or 
special character; the great mass of civil 
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controversies of which the federal j courts 
are given original jurisdiction beidg con¬ 
ferred upon the circuit courts. (Etughes’ 
Federal Procedure, Edition of 1904, p. 21.) 

The subjects of the District Court jurisdiction as 
they existed in 1904 are enumerated in 1 Comp. Stat. 
1901, 455. Neither interference with nor control 
of orders of the Interstate Commerce Commission 

• w * ■ * X • • ' * . .I'*' • I 

is among the subjects enumerated. Hence it is that 
if previous to 1906 there existed any jurisdiction to 
enjoin any order of the Interstate Commerce Com- 

4 * * / ^ ^ v %***. | ‘ # • i ^ 

mission, such jurisdiction was reposed in the 

• . \ v . - *yf j | 

United States circuit courts. The exact extent of 
this jurisdiction, if any, is, we believe, irrelevant to 
this discussion. It is, however, most important to 
note that by the Act of June 29, 1906, the jcircuit 
courts were given jurisdiction to “ hear and deter¬ 
mine ” suits <c brought in any of the circuit courts 
of the United States against the Interstate Com¬ 
merce Commission to enjoin, set aside, annul or sus¬ 
pend any order or requirement of the Commission.” 
The venue of such suits was specified in the Act (34 
Stat. 592). Since, at this time, in no othejr Fed¬ 
eral court than the circuit courts, could any injunc¬ 
tion suit be brought, the effect of this Act was 
specifically to confer jurisdiction with regard to 
suits to enjoin orders of the Commission and to 
specify the venue of such suits; but the Apt does 
not purport to specify what orders of the Commis¬ 
sion should be subject to injunction. It is clear, 
therefore, that the purpose of this Act was to fix 
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the jurisdiction of all suits brought for the specific 
purpose, without attempting to specify the bases 
of fact or law upon which such injunction should 
issue. 

By the “Commerce Court Act” of June 18, 1910 
(36 Stat. 539) the Commerce Court was given ex¬ 
clusive jurisdiction of “cases brought to enjoin, 
set aside, annul, or suspend in whole or in part any 
order of the Interstate Commerce Commission 
* * *” jurisdiction of which suits is “now pos¬ 

sessed by the circuit courts of the United States.” 
It will be noted that the description of the class 
of cases, jurisdiction of which is conferred upon 
the Commerce Court, is couched in words identical 
with the description of the cases referred to in 
the Act of June 29, 1906, which language purports 
to give the Circuit Courts jurisdiction to enjoin, 
set aside, annul or suspend any order or require¬ 
ment of the Commission without exception. Hence, 
as far as jurisdiction is concerned, the Commerce 
Court was empowered to handle all cases brought 
for the purposes designated. 

In 1911, while the jurisdiction above described 
rested in the Commerce Court, the United States 
circuit courts were abolished by statute (36 Stat. 
1167). The jurisdiction formerly exercised by the 
circuit courts was transferred to the United States. 
District Courts (36 Stat. 1091, et seq.) ; special ref¬ 
erence and exception was made as to suits and pro¬ 
ceedings “exclusive jurisdiction of which has been 
conferred upon the Commerce Court.” As we have 
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pointed out above, exclusive jurisdiction over suits 
brought for the purpose of enjoining or annulling 

i 

orders of the Commission had already been trans¬ 
ferred from the Circuit Courts to the Cqmmerce 
Court, and hence the Act of 1911 (36 Stat. 1167) 
did not change the situation in the slightest degree. 

Under the provisions of the Urgent Deficiencies 
Act of August 22, 1918 (38 Stat. 219) tlje Com¬ 
merce Court was abolished and its jurisdiction was 

transferred to the United States District! Courts. 

• 

In that Act the description of the cases, jurisdiction 
over which was conferred upon the United States 
District Courts, is “any suit hereafter brought to 
enforce, suspend or set aside in whole or in part 
any order of the Interstate Commerce Commis¬ 
sion” It was further provided that application 
for interlocutory injunction “ shall be he^rd and 
determined by three judges, one of whom shall be 

i 

a circuit judge.” and that “upon final hearing of 
any suit brought to suspend or set aside ii^ whole 
or in part any order of the Commission, the same 
requirements as to judges * * * shall dpply.” 

The judge of the District Court is directed upon the 
presentation of any application for injunction to 
“immediately call to his assistance to hear gnd de¬ 
termine the application, two other judges.”! Since 
under the language above quoted the District Judge 
must have the assistance of these two other judges 
upon final hearing they must necessarily be! called 
in before the beginning of the final hearing. 


i 

i 
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It is clear that the purpose of the suit determines 
the proper constitution of the court. The wish or 
request of the parties bringing the action can have 
no weight. The statute governs. If the suit is 
brought to suspend any order of the Commission, 
the three-judge court must be convened, regardless 
of whether the order in question is of such a nature 
as may be set aside by injunction. The character 
of the order questioned may have a bearing upon 
what action the court should take upon the prayer 
of the petition, whether to grant or deny it, just as 
many other questions should be considered by the 
court in determining whether or not it should exer¬ 
cise its extraordinary power of injunction. But 
the nature or character of the order involved would 
have no bearing upon the proper constitution of 
the court. That is a preliminary question to be 
decided upon inspection of the prayer of the peti¬ 
tion. Under the statute three judges must hear and 
determine the issues, if the suit be one to enjoin 
an order. 

It is the position of the Commission that because 
of the nature of the order in this case, injunction 
will not lie, and this proposition will be presented 
in another portion of this brief; but, we submit the 
nature of the order involved is a question requiring 
judicial determination along with the other issues 
arising for determination by the three-judge court, 
since this is a suit brought to set aside an order of 
the Commission. 
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| 

| 

It follows, of course, that the other statutory jur¬ 
isdictional requirements applicable to suitjs to set 
aside orders of the Commission must be complied 
with. One requirement is that the suit be brought 
in the judicial district wherein is the residence of 
party or parties upon whose petition the order in. 
question w T as made. Under none of the statutory 
provisions as to venue would the Supreme Court 
of the District of Columbia have jurisdiction, re¬ 
gardless of the make-up of the court sitting in the 
case. 

Another requirement as to suits brought to set 
aside orders of the Commission is that such suits 
shall be against the United States. The Urgent De¬ 
ficiencies Act provides that the procedure in the 
District Courts in cases transferred from the Com¬ 
merce Court to the District Courts “ shall be the 
same as that heretofore prevailing in the Commerce 
Court.” Section 4 of the Commerce Court Act 
provides with respect to procedure: 

Section 4. That all cases and proceedings 
in the Commerce Court which but for this 
Act would be brought by or against the In¬ 
terstate Commerce Commission shall be 

i 

brought by or against the United j States, 
* * * 

I 

In conclusion upon this point: since this is a 
suit to enjoin and set aside an order of thfe Com¬ 
mission, it is clear that: first, a three-judge court 
should have immediately been convened; second,. 
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the venue of the suit should have been in a district 
other than this, as directed by statute; and third, 
the suit should have named the United States as 
defendant. 

It is apparent upon the face of the record that 
none of the three statutory requirements was com¬ 
plied with, and, we submit, these defects deprived 
the lower court of jurisdiction of the case. 

II 

THE ORDER OF THE COMMISSION IN THIS CASE SOUGHT 
TO BE ENJOINED, IS A NEGATIVE ORDER, AND, AS SUCH, 
IS NOT SUBJECT TO INJUNCTION IN ANY CASE, WHETHER 
UNDER STATUTORY JURISDICTION OR SOME SO-CALLED 
“ GENERAL EQUITY ” JURISDICTION 

That the order of the Commission involved in this 
case is a negative order is admitted by the petition. 
(Rec. p. 12.) 

It is apparently the position of the petitioners 
that because a negative order is not reviewable 
under the Urgent Deficiencies Act such an order 
must be subject to review in the United States Dis¬ 
trict Courts under what petitioners call “ general 
equity jurisdiction”, and therefore in the Supreme 
Court of the District of Columbia under the Act 
creating the last named Court, which provides that 
“the said Court shall possess the same powers and 
exercise the same jurisdiction as the circuit and 
•district courts of the United States.” We submit 
and shall endeavor to demonstrate by the authori¬ 
ties that this position is not correct, and that al- 
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though it has been held that a negative order is not 
reviewable under the Urgent Deficiencies Act, it 
does not follow that a negative order can be reviewed, 
under any “equity power” provisions of the Su¬ 
preme Court of the District of Columbia. We have 
shown in Section I of this Argument that all suits, 
for a specified purpose (that is, for setting aside 
orders of the Commission) must come before a 
three-judge Court. We now give consideration to 
the disposition that that Court should make of cases 
seeking to set aside orders of a particular kind (that 
is, orders of a negative character). 

In the case of Procter & Gamble Co. v. United 
States, 225 U. S. 282, the Supreme Court definitely 
settled the rule that the jurisdiction of the Com¬ 
merce Court (which jurisdiction was transferred 
as a whole to the United States District Courts 
upon the abolition of the Commerce Court) did not 
include the power to enjoin, set aside, annul or 
suspend orders of the Commission denying the re¬ 
lief sought in a particular case.. The literal! words 
of the Act, as has been shown in the first chapter 
of this argument, purport to confer upon the Com¬ 


merce Court the power to enjoin and set: aside 
orders of the Commission, without limitation or 
exception. The Act nowhere specifies in terms that 
to be within its scope the Commission’s ordei* must 
be an affirmative one. The Supreme Courts how¬ 
ever, for very logical reasons as stated in its opin¬ 
ion, held that the literal terms of the Act ^hould 
be restricted by the implied condition that an order, 


i 


i 
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to be enjoined, must be an affirmative one. The 
reasons given by the court for the modification by 
implication of the express words of this statute are 
equally applicable to any “general equity jurisdic¬ 
tion” statute such as petitioners in the instant case 
apparently rely upon . 

In the Procter c£* Gamble Case (supra) it was 
alleged that certain demurrage rules were unlawful 
and that the demurrage charges paid thereunder 
should be refunded. The order of the Commission 
dismissed the complaint and denied the reparation. 
Suit to set aside this order and to compel the Com¬ 
mission to award the reparation was filed in the 
Commerce Court. The United States moved to 
dismiss the suit upon the ground of lack of juris¬ 
diction in the court to grant the relief and upon the 
further ground that no cause of action was stated 
in the petition justifying the relief prayed. Upon 
the point of jurisdiction the opinion of the Com¬ 
merce Court reads (188 Fed. 224) : 

The jurisdiction of this court is denied on 
the ground that the petitioner is a shipper, 
and the Interstate Commerce Commission 
having merely dismissed the complaint which 
was made to it, and granted no affirmative 
relief, that there is nothing in the order of 
dismissal which it entered that affords any 
basis for action here. Or, in other words, 
that it is only the carrier against which an 
order is made in favor of the shipper that 
can bring the case for review into this court; 
the shipper being concluded by the action of 
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the commission, whatever it may chance to 
he. This is a serious question, which merits 
careful consideration and is not altogether 
easy to solve. 

The court then sets out the terms of the Com¬ 
merce Court Act of June 18,1910, 36 Stat. 539, call¬ 
ing attention to the fact that it is expressly pro¬ 
vided in the Act that same shall not be considered 
to enlarge the jurisdiction already possesed by the 
circuit courts and that the jurisdiction in tjhe par¬ 
ticular classes of cases transferred to the commerce 
court was exclusive. The court then said: j 

The question, then, is whether upon any 
recognized ground of equity practice the 
present petitioner, under the law as! it pre¬ 
viously stood, would have had the tight to 
apply by bill to a circuit Court of the United 
States to set aside the action of the Inter¬ 
state Commerce Commission dismissing its 
complaint, and to enjoin the enforcement by 
the railroads of the demurrage charge which 
in effect was thereby approved. 

i 

The court further said: 

The real argument against the right of 
suit, where the complaint of a shipper has 
been dismissed, is that the denial of rfelief by 
the commission is not an order of which the 
courts can lay hold. Such an order, it is 
urged, must be one specifically requiring that 
something shall or shall not be done! before 
this is the case. 

i 

We have above set forth the expressions! of the 
Commerce Court at some length because it wks upon 

j 

i 

i 

j 

! 
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the basis of the Commerce Court’s findings that 
the case was considered in the Supreme Court of 
the United States, and the findings of the Com¬ 
merce Court were referred to by the Supreme Court. 
Upon appeal, the Supreme Court in a unanimous 
opinion ruled that the court below should have dis¬ 
missed the petition for want of jurisdiction and re¬ 
manded the cause with directions that such dismis¬ 
sal be entered. ’The opinion of the court delivered 
by Mr.Uhief Justice White first considered the case 
specifically under the Act constituting the Com¬ 
merce Court. After quoting the 1 Commerce Court 
Act, 36 Stat. 539, which subsequently became section 
207 of the Judiciary Act of March 3, 1911, 36 Stat. 
1087,1148, the court said (p. 292) : 

The question to be decided is this: Does 
the authoritv with vrhich the Commerce 
Cburt is clothed in vitrue of these provisions 
invest that body with jurisdiction to redress 
complaints based exclusively upon the con¬ 
ception that the Interstate Commerce Com¬ 
mission, in a matter submitted to its judg¬ 
ment and within its competency to consider, 
has mistakenly refused, upon the ground that 
no right to the relief claimed teas given by 
the act to regulate commerce, to award the 
relief which was claimed at its hands? In 
other w^ords, the important question is, Is 
the authority of the Commerce Court con¬ 
fined to enforcing or restraining, as the case 
may require, affirmative orders of the Com¬ 
mission, or has it the power to exert its own 
judgment by originally interpreting the ad- 
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i 

ministrative features of*the act to regulate 
commerce .and upon that assumption .treat 
a refusal of the Commission to grapt relief 
as an affirmative order and accordingly pass 
on its correctness? (Italics ours.) 

i 

It is obvious that the petition in the case at bar 
seeks to have the Supreme Court of the District of 
Columbia exert its own judgment and substitute it 
for that of the Commission upon the question of 
whether reparation should be awardedi It is 
equally apparent that if under the petitioners’ 
theory, the Supreme Court of the District j may by 
injunction set aside an order of the Commission, 
and direct the award of reparation, the District 
Courts of the various districts may do likewise and 
thus bring about the contradiction and confusion 
which (the Supreme Court says) it has been the 
obvious inflexible purpose of the lawmakers from 
the beginning to guard against. It may further be 
pointed out that the Supreme Court says (p. 399) 
that if the Commerce Court Act be construed to con¬ 
fer power for the setting* aside of a negative order 
of the Commission, such interpretation would cre¬ 
ate new rights hitherto nonexistent . Would the 
court have used this expression had there j existed 
a right to set aside a negative order of tibje Com¬ 
mission under some “general equity jurisdiction” 
of some other court ? Clearly not. If such; a right 
did not exist when the Commerce Court Act was 
passed, and when the Procter & Gamble Case was 
decided, it does not exist to-day. 

i 

! 

; 

i 

i 

i 

i 

i 
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In view of the language of the Supreme Court 
as above set out, and for the reasons stated, it is 
dear that the order of the Commission denying 
the petitioners herein the reparation they sought, 
being a negative order, can not be set aside by in¬ 
junction. 

See also: 

Lehigh Valley R . Co. v. United States, 243 
U. S. 412. 

Chicago Janet ion Case, 264 U. S. 258. 

Joint Mines Case, 264 U. S. 535. 

% 

III 

THE PRAYER FOR MANDATORY INJUNCTION BRINGS THIS 
CASE WITHIN THE SCOPE OF THE MANDAMUS SUITS 
AGAINST THE COMMISSION, IN WHICH CASES THE RULE 
IS WELL ESTABLISHED THAT, EVEN THOUGH THE COURT 
MAY BELIEVE THE COMMISSION’S ORDER ARISES FROM 
A MISTAKEN VIEW OF THE LAW OR THE FACTS, THE 
COMMISSION’S ERROR WILL NOT BE CORRECTED BY A 
MANDATORY ORDER 

While there are well known essential differences 
between mandamus and mandatory injunction, with 
regard to their respective historical origins, their 
legal and equitable bases, and the technical grounds 
justifying the issuance of the respective writs, it 
it still an undeniable fact that the practical effect 
of the respective writs is the same. So far as in¬ 
terference with the exercise of the Commission’s 
statutory functions is concerned, the effect of a 
writ of mandamus would be identical with that of 
a mandatory injunction against it. Both writs 
would compel the substitution of the judgment of 
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the court for that of the Commission; botlji writs, 
because of their possible issuance by various courts 
throughout the country, the venue depending upon 
residence of parties complainant, would inevitably 
tend to destroy the uniformity of rule and action 
which have been described as one of the prime 
purposes of the Congress in passing the Act to 
Regulate Commerce and further acts supplemen¬ 
tary thereto. There is no more reason why ja man¬ 
datory injunction should be issued to ser^e as a 
writ of error to the Commission than a writ of 
mandamus. ! 

In a number of cases, parties defeated befpre the 
Commission, being faced with the impossibility un¬ 
der the rulings of the Supreme Court, of cprrect- 

i 

ing, controlling and directing the action of the Com- 

i 

mission by injunction, have sought to accomplish 
the same purpose by writs of mandamus. Ip such 
cases the courts of last resort have permitted wrrits 
of mandamus to issue only in the few cases' where 
the Commission has erroneously declined to accept 
jurisdiction of the complaints . Where jurisdiction 
has been accepted by the Commission and action 
taken, the courts have uniformly held that correc¬ 
tion of error in the action of the Commission can 
not be accomplished by a mandatory order. In 
Bartlesville Zinc Co. v. I . C. C 30 Fed. (2d) 479, 
the District of Columbia Court of Appeals, through 
Martin, C. J., said (p. 480) : j 

i 

* * * it is conceded that the Copimis- 
sion took jurisdiction of the company’s corn- 
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plaint and after hearing testimony and argu¬ 
ment concerning the issue, considered and 
decided it upon the merits. The Commission 
accordingly fully exercised its jurisdiction, 
and its decision, whether correct or not, was 
regularly entered. It was, therefore, not 
erroneous for the lower court to refuse a 
writ of mandamus as sought by the com¬ 
pany; for the writ, if granted, would have 
no other effect than to review the decision 
which the Commission had reached upon its 
consideration of the facts and the law in con¬ 
troversy. (Italics ours.) 

In Donner Steel Co. v. I. C. C., 285 Fed. 955, the 
District i of Columbia Court of Appeals, although 
intimating that it considered the conclusion reached 
bv the Commission to be erroneous in law, unhesi- 
tatinglv declined to interfere by mandamus with 
the Commission’s action. The court said (p. 958): 

While it is difficult to understand just the 
theory upon which the Commission in the 
light of its former decisions, reached the con¬ 
clusion that appellant had not been damaged, 
yet the law reposes in it jurisdiction to pass 
upon issues of fact, and if the evidence 
has been excluded that should have been ad¬ 
mitted, or a wrong conclusion of fact has 
been reached and errors of law occur, it re¬ 
sults from a mistaken judgment which can 
only be reviewed and corrected in a proceed¬ 
ing in error. 

Appellant is here attempting to require 
the Interstate Commerce Commission to set 



aside its judgment and award damage? upon 
the facts adduced. It is not contended that 
the Commission was without jurisdiction to 
hear the complaint and make the order com¬ 
plained of or that its ruling is expressly in¬ 
hibited by statute; but it is urged that the 
Commission after finding discrimination, 
committed an error of law in refusing to 
award, damages to appellant. However in¬ 
equitable and inconsistent the ruling, it cm 
not be corrected in this proceeding. It is too 
well settled to require discussion that d writ 
of mandamus can not be converted into a 
writ of error for the purpose of reviewing 
errors of law committed by a tribunal whose 
jurisdiction to make the order or judgment 
complained of is conceded. Commissioner 
of Patents v. Whiteley, 4 Wallace, 522, 18 
L. Ed. 335. Nor can the writ be had to 
compel a particular exercise of judgment of 
discretion. Riverside Oil Co. v. Hitchcock, 
190 U. S. 316, 23 Sup. Court, 698, 47 L. Ed. 
1047; Hall v. Payne, 254 U. S. 343, 41 Sup. 
Ct. 131, 65 L. Ed. 295; Interstate Comynerce 
Commission v. U. S. Ex Rel Members of 
Waste Merchants Association, 43 Sup.jCt. 6, 
67 L. Ed.—(Present term.) (Italics burs!) 

In Interstate Commerce Commission v. UJ\ S. ex 

rel. Waste Merchants Association, 260 U. S. 32, the 

Supreme Court, through Brandeis, J., said (p. 34): 

| 

We have no occasion to consider the iherits 
of the controversy before the Commission. 
That it did not dismiss the case for lack of 
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jurisdiction is clear. It heard the case fully. 
It found that the rates charged were not un¬ 
reasonable or discriminatory in violation of 
the Commerce Act nor unreasonable for the 
sendee actually performed, in violation of 
the Federal Control Act. It found that the 
conditions complained of were an incident of 
the world war; that the arrangement for 
loading was a voluntary one beneficial to the 
complainants’ members; that there was no 
provision in the tariffs for allowance to ship¬ 
pers who load cars; and that, therefore, such 
allowance could not legally be made by the 
carriers. The Commission dismissed the 
complaint because it held that the petitioners 
were not entitled to relief. Waste Mer¬ 
chants Association v. Director General, 57 
I. C. C. 686. 

Petitioners sought in the proceeding to set 
aside the adverse decision of the Commission 
on the merits and to compel a decision in 
their favor. The court of Appeals granted 
the writ. This was error. Mandamus can 
not be had to compel a particular exercise 
of judgment or discretion. ( Riverside Oil 
Co. v. Hitchcock , 190 U. S. 316 and other 
cases) ; or be used as a writ of error. ( Com¬ 
missioner of Patents v. Whitley^ 4 Wall. 
522.) The case at bar is not like Interstate 
Commerce Commission v. Humbodlt S. S. 
Co., 224 U. S. 474, and Louisville Cement Co. 
v. I. C. C. 246 U. S. 638, where the Commis¬ 
sion had wrongly held that it did not have 
jurisdiction to adjudicate the controversy, 
nor is it like K. C. S. Ry Co. v. Interstate 


I 
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Commerce Commission, 252 U. S. 178, where 
the Commission wrongly refused to perform 
a specific peremptory duty prescribed by 
Congress. (Italics ours.) 

i 

As stated above, the cases from which we have just 
taken quotations were actions for mandamus, but 
we submit that if it would be improper to | correct 
errors of the Commission or to compel a particular 
exercise of its judgment by mandamus, there is no 
logical reason why correction or compulsory order 
by mandatory injunction, in the admitted absence 
of any special statutory authority, would |be less 
objectionable. 

There have been a few cases where mandatory 
injunction has been sought to correct alleged errors 
in the orders of the Commission, but the cofurts in 
every instance have reached the conclusion that 
such cases could not be sustained, and that! action 
of the Commission could not be controlled by man¬ 
datory injunction. 

In Hooker v. Knapp, 225 U. S. 302, sqit was 
brought demanding that a negative order jof the 
Commission be “suspended, set aside, annulled, and 
declared void and of no effect” and that tho mem¬ 
bers of the Commission be required by mandatory 
injunction to set aside and annul said order; that 
the case be reopened and the complainants! given 
further relief. The Commerce Court held j;hat it- 
had jurisdiction to grant the relief soughtj But 
upon appeal to the Supreme Court it was held that 
the case was in all respects controlled by the, Proc - 


ter & Gamble Case and the case was remanded, 
with directions to dismiss for want of jurisdiction. 

At the time the decision in the Procter & Gamble 
Case was handed down there were pending in the 
Commerce Court the cases of Russe and Burgess v. 
I. C. C. y (193 Fed. 678) and Thompson Lumber Co. 
v. I. C. C. (193 Fed. 682) in both of which, de¬ 
murrers of the Commission had been overruled 
with opinions, reported as above stated, and the 
cases were awaiting trial on the merits. In both 
cases the contention was that the Commission had 
made orders denying reparation under a clear mis¬ 
application of the law and that the facts as found 
by the Commission indicated that there existed 
a clear legal liability on the part of the railroad 
defendants before the Commission, for the repara¬ 
tion claimed. In both cases the court vras asked 
to set aside the orders of the Commission denying 
reparation and by mandatory injunction, to compel 
the Commission to proceed and correct its order 
so as to allow the reparation. Upon the authority 
of the Procter & Gamble Case the Court dismissed 
both cases for want of jurisdiction to grant the re¬ 
lief sought. 

In the light of the decisions above cited, together 
with those referred to in the preceding chapters of 
this brief, it would seem inconceivable that if (as 
appellants insist, but as we deny) this so-called 
“general equity jurisdiction” in fact exists, under 
which a negative order of the Commission may be 
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set aside and an order more in conformity with 
the court’s ideas exacted from the Commission by 
mandamus or mandatory injunction, some court in 
some of the numerous cases heretofore arising 
would not have suggested such a proceeding. 

It would also be most surprising that in cases 
avowedly brought under the Commerce Court Act, 
or the Urgent Deficiencies Act, the courts should 
have taken such care to preserve intact the power 
and authority of the Commission with respect to the 
matters by statute entrusted to it, if, under some 
“general equity jurisdiction,” a negatiye order 
might be set aside and a different and affirmative 
order be substituted by mandatory injunction. 
Would the courts have been at such pains to close 
the window of this jurisdictional structur^, had the 
door of “general equity jurisdiction” beqn, as the 
petitioners here contend, standing wide open? We 
submit that the question answers itself. A j negative 
order of the Commission is not subject to injunction 
under “general equity jurisdiction” any more than 
under the Urgent Deficiencies Act . 

IV I 

THE PETITION DOES NOT STATE A CAUSE OF ACTION IN 

EQUITY 

The action of the Commission in denying reparation was 

correct in law 

It will be remembered that the Commission has 
found in its report (Exhibit B to the petition in this 
case, Rec. P. 32) that the charge of $11 $er vessel 
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exacted from petitioners herein for the services 
in question was not and had never been unreason¬ 
able. Also that in a previous report the Commis¬ 
sion had found that the services rendered and the 
charges exacted therefor came within the scope of 
the Act to Regulate Commerce and were subject to 
the orders of the Commission. It is not alleged in 
the petition in this case that said charges were un¬ 
reasonably high, or that the services for which said 
charges were made were not rendered. The Com¬ 
mission found that since the charges were reason¬ 
able no damage had been suffered by the shipowners 
and that it was without power or authority under 
the statute to award reparation. 

Pertinent language in the Commission’s report 
(1471. C. C. 29, 35) is: 

Upon the record in this proceeding, we find 
that the port or w’harfage charge of $11 is 
not, has not been in the past, and will not be 
for the future, unreasonable. 

We further find that the port or wharfage 
charge of $30. has not been shown to be 
unreasonable. 

These findings as to the reasonableness of 
the port or wharfage charges preclude the 
awarding of reparation to any of the com¬ 
plainants on account of violations by the de¬ 
fendants of section 1 of the interstate com¬ 
merce act. However, based upon their 
views that the port or wharfage charges were 
not subject to our jurisdiction, such charges 
were formerly collected from the complain- 
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ants by the defendants without tari^ author¬ 
ity, and complainants contend that | they are 
entitled to reparation to the extent of the col¬ 
lections thus made. In accordance with a 
conclusion contained in our formet report, 
the port or wharfage charges were included 
in tariffs filed in our office and made! effective 
as follows: by the Virginian and Norfolk & 
Western on September 24, 1925, afid by the 
Chesapeake & Ohio on December £5, 1925. 
Our views concerning a like contention made 
in Memphis Freight Bureau v. K. C. S. Ry. 
Go., 171. C. C. 90, were expressed as; follows: 

“ * * * We hold that where a transpor¬ 

tation service has been rendered fqr which 
no tariff authority whatever existed at the 
time, and where the shipper has paid the 
sum claimed bv the carrier for thai service, 

V 7 

this Commission has jurisdiction t(j> inquire 
what was a reasonable charge for the sendee 
and to order the repayment of whatever the 
carrier has collected over and above such 
reasonable charge. It can not orcter a re- 
payment of the entire amount paid since the 
authority of this Commission onlv; extends 
to the awarding of damages for violations 
of the act, and certainly there are ino dam¬ 
ages in any proper sense of the woijd unless 
the shipper has been compelled to pay more 
than a reasonable rate. Moreover,; to hold 
that one shipper should pay nothing for his 
transportation while his competitor shipping 
perhaps the next day must pay a reasonable 
charge, would be to permit and create the 
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very discrimination which the act seeks to 
prevent. ” (Id. 91-92.) 

Counsel for complainants, however, calls 
attention to the fact that an allegation that 
section 6 of the act had been violated was not 
included in the complaint in the Memphis 
Freight Bureau case, while such an allega¬ 
tion is included in the complaint here in¬ 
volved, having been inserted by amendment, 
made with the consent of the defendants, at 
the original hearing in this proceeding. In 
this connection counsel calls attention to 
pertinent provisions contained in paragraph 
(7) of section 6, section 8, and paragraph 
(1) of section 16, of the act, which, in the 
order named, reads as follows: 

“(7) No carrier, unless otherwise pro¬ 
vided by this Act, shall engage or partici¬ 
pate in the transportation of passengers or 
property, as defined in this Act, unless the 
rates, fares, and charges upon which the 
same are transported by said carrier have 
been filed and published in accordance with 
the provisions of this Act; nor shall any car¬ 
rier charge or demand or collect or receive a 
greater or less or different compensation for 
such transportation of passengers or prop¬ 
erty, or for any service in connection there¬ 
with, between the points named in such tar¬ 
iffs than the rates, fares, and charges which 
are specified in the tariff filed and in effect 
at the time; nor shall any carrier refund or 
remit in any manner or by any device any 
portion of the rates, fares, and charges so 
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specified, nor extend to any shipper or per¬ 
son any privileges or facilities in the trans¬ 
portation of passengers or property, except 
such as are specified in such tariffs, i 
“Sec. 8. That in case any commoi^ carrier 
subject to the provisions of this Act shall do, 
cause to be done, or permit to be done any 
act, matter, or thing in this Act prohibited 
or declared to be unlawful, or shall omit to 
do any act, matter, or thing in thisj Act re¬ 
quired to be done, such common carrier shall 
be liable to the person or persons injured 
thereby for the full amount of damages sus¬ 
tained in consequence of any such violation 
of the provisions of this Act, together with a 
reasonable counsel or attorney’s fete, to be 
fixed by the court in every case of recovery, 
which attorney’s fee shall be taxed and col¬ 


lected as part of the costs in the casq. 

“(1) That if, after hearing on!a com¬ 
plaint made as provided in section thirteen 
of this Act, the Commission shall determine 


that any party complainant is entitled to an 
award of damages under the provisions of 
this Act for a violation thereof, thje Com¬ 
mission shall make an order directing the 
carrier to pay to the complainant the sum 
to which he is entitled on or before a day 
named.” 


It will be seen that our duty to award rep¬ 
aration to a complainant depends upon 
whether we conclude that the complainant 
is entitled to reparation, and it will also 
be observed that, properly, we can not 
reach such a conclusion unless we find 


i 
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that the complainant has been damaged 
by : some violation of the act committed 
by a common carrier. The record in this 
case does not show that damages were 
suffered by any of the complainants by 
reason of the fact that the port or wharfage 
charges collected from them by the defend¬ 
ants had not been at the time of such collec¬ 
tion published and filed in accordance with 
the requirements of section 6 of the act. As 
above stated, we have found that, by their 
failure to publish and file the charges, the 
defendants violated section 6 of the act, but 
it is apparent that the complainants were 
not injured by this violation, because the 
amounts collected from them would not have 
been changed in any way by such publica¬ 
tion and filing. In other words, proving 
simply that charges for transportation or 
services connected therewith, not published 
or filed in accordance with the requirements 
of section 6 of the interstate commerce act, 
have been collected from a complainant by a 
common carrier subject to the act is not 
equivalent to proving that the complainant 
is entitled to reparation. 

Upon the facts and for the reasons above 
set forth, reparation will be denied, and an 
order dismissing the complaint will be en¬ 
tered. 

That the conclusion of the Commission was cor¬ 
rect is so conclusively demonstrated by the language 
above quoted that nothing more need be said here 
upon the point. Under the law, as the Commission 
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points out, petitioners were not damaged aid were 
not entitled to repayment of the reasonable amounts 
charged them for the services they asked gnd en¬ 
joyed. Therefore petitioners have no “rights and 
property, ” to secure the enjoyment of which they 
say in their petition that they “are withokit ade¬ 
quate remedy at law,” and appeal to the court of 
equity. Having no rights they are not entitled to 
remedy, either legal or equitable, and their petition 
should be dismissed. 

THE APPELLANTS’ BRIEF ! 

I 

1. In paragraphs 1 and 2 of their “Point$ of law 
involved” (appellants’ brief, p. 5) the contention is 
made that because negative orders of the Commis¬ 
sion may not be set aside and the Commission com¬ 
pelled by mandatory injunction to make such or¬ 
ders as the statutory three-judge court may dictate, 
this same power must reside in the Supreme Court 
of the District of Columbia as the court of general 
equity jurisdiction. 

The fallacy of the argument lies in the fact that 
the reluctance of the courts (those of special juris¬ 
diction as under the Commerce Court Act | or the 
Urgent Deficiency Appropriations Act, as well as 
those of general equity jurisdiction, as is the Su¬ 
preme Court of the District) to compel the Commis¬ 
sion by mandatory injunction to make a particular 
order is because the power of affirmative action of 

i 

administrative nature is under the Interstate Com- 


merce Act vested specifically in the Commission; 
and not because of any language used in the vari¬ 
ous acts defining the jurisdiction and powers of the 
respective courts, which would deny such power. 

This is demonstrated by the sentences immedi¬ 
ately preceding the quotation on page 6 of the ap¬ 
pellants’ brief from the case of Manufacturers 
Railway Co. v. United States, 246 U. S. 457 (1. c. 
483) as follows: 

The real ground for resorting to the courts 
in this case is the failure to fix divisions. In 
effect, the District Court was asked to per¬ 
form a function specifically conferred by law 
upon the Commission . (Italics ours.) 

These sentences the appellants refrained from quot¬ 
ing. 

The extent to which the Supreme Court has gone 
in construing statutes in such way as to protect 
from interference these particular functions of the 
Commission is indicated in the basic case of Proc¬ 
ter & Gamble Co. v. Interstate Commerce Commis¬ 
sion, 225 U. S. 282, hereinabove cited. 

There the Supreme Court first analyzes and con¬ 
siders the Commerce Court Act and then turns its 
attention to what it calls the “basic aspects” of the 
case, saying (p. 293) : 

Giving to these words their natural sig¬ 
nificance we think it follows that thev confer 
jurisdiction only to entertain complaints as 
to affirmative orders of the Commission; that 
is, they give the court the right to take cog¬ 
nizance when properly made of complaints 
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concerning the legality of orders, rendered 
by the Commission and confer power to re¬ 
lieve parties in whole or in part from the 
duty of obedience to orders which aik found 
to be illegal. No resort to exposition can 
add to the cogency with which the conclusion 
stated is compelled by the plain meaning of 
the words themselves. But if it be Conceded 
for the sake of argument that the language 
of the provision is ambiguous a ^considera¬ 
tion of the context of the act will at once 
clarify the subject. Thus, the first subdivi¬ 
sion provides for the enforcement of orders, 
that is, the compelling of the doing or ab¬ 
staining from doing of acts embraced by a 
previous affirmative command of the Com¬ 
mission, and the second (the one with which 
we are concerned) dealing with the same 
subject from a reverse point of view, pro¬ 
vides for the contingency of a complaint 
made to the court by one seeking to iprevent 
the enforcement of orders of the Commis¬ 
sion such as are contemplated by the first 
paragraph. In other words, by the Coopera¬ 
tion of the two paragraphs, authority is 
given on the one hand, to enforce compliance 
with the orders of the Commission if| lawful, 
and, on the other hand, power is conferred to 
stay the enforcement of an illegal! order. 
The other provisions of the act are equally 
convincing. Thus, section 3 (208), provides 
that the mere pendency of a suit to!enjoin, 
set aside, annul, or suspend an ordeC of the 
Commission ‘ shall not stay or suspCnd the 
operation of such order’ but confers upon the 
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court the power, under circumstances stated, 
to restrain or suspend in whole or in part the 
operation of an order. The same section, 
moreover, causes the meaning of the provi¬ 
sion, if possible, to become clearer by making 
a finding that irreparable injury will result 
from the operation of an order sought to be 
enforced, essential to the granting of an or¬ 
der or injunction restraining or suspending 
its enforcement. 

The reference in the above quotation to the power 
which the Commerce Court “ deemed it possessed” 
was the power to set aside a negative order of the 
Comsmision of which the court disapproved and to 
compel by mandatory injunction the entry of an 
order which would meet with the approval of the 
court. 

The long opinion of the Supreme Court may, we 
submit, be synopsised by saying that it points out 
first that under the law as it existed prior to the con¬ 
stitution of the Commerce Court there was no au¬ 
thority in any court to interfere by injunction with a 
negative order of the Commission since, to do so 
would be in effect the substitution of the court’s 
judgment and discretion for that of the Commis¬ 
sion ; second, that the Commerce Court Act created . 
no new or additional power but merely conferred 
upon the Commerce Court the limited authority 
theretofore possessed by the circuit courts; and 
* thirdly, that the right to enjoin and set aside nega¬ 
tive orders of the Commission by any court is an 
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interference with the control which Congress in¬ 
tended the Interstate Commerce Commission to 
have over the matters referred to it, and thdt there¬ 
fore no interference by courts, unless specifically 
authorized by statute, should be permitted, j 
The court then points out that the Interstate 
Commerce Act imposed many new regulations and 
consequent duties upon the carriers in the interest 
of the public, formulated various administrative 
safeguards, and contemplated the harmonious de¬ 
velopment by means of official unity of action which 
could only be brought about by a single adminis¬ 
trative initiative and primary control. As the 
Court said (p. 296) : j 

The statute, therefore, necessarily, while 
it created new rights in favor of shippers, 
in order to make those rights fruitful as to 
the subjects with which the statutp dealt 
coming within the scope of the administra¬ 
tive unity which we have mentioned!prima¬ 
rily made the judgment of the administra¬ 
tive body to whom the statute confided the 
enforcement of the act in the respects stated 
a prerequisite to a resort to the courts. In 
other words, as to the subjects stated the act 
(meaning the Interstate Commerce Ajct) did 
not give to the courts power to hear tfie com¬ 
plaint of a party concerning a violation of 
the Act, but only conferred power to give 
effect to such complaints, when by previous 
submission to the Commission, they h^d been 
sanctioned by a command of that body. 



40‘ 


The court considered that it was impossible to 
construe the Commerce Court Act as it was con¬ 
strued by the court below—that is to say, as afford^ 
ing authority for the annulling or setting aside of 
a negative order—because such a construction 
would be a radical departure from the idea of Con¬ 
gress in the enactment of the interstate commerce 
law. The court said (p. 298) : 

In view of the provisions of the act to reg¬ 
ulate commerce just referred to as originally 
enacted, of the legislative evolution of that 
act, its uniform practical enforcement and 
the constant judicial interpretation which 
we have thus briefly indicated, it is impos¬ 
sible, we think, in reason, to give to the act 
creating the Commerce Court the meaning 
affixed to it by the court below, since to do so 
would be virtually to overthrow the entire 
system which had arisen from the adoption 
and enforcement of the act to regulate com¬ 
merce. First, because as the previous ascer¬ 
tainment by the Commission on complaint 
made to it as to whether violations of the act 
had been committed^ with reference to the 
subjects as to which previous action was re¬ 
quired, was an essential prerequisite to a 
right to complain in a court, the interpreta ¬ 
tion given below would, by destroying the 
necessity for the prerequisite action of the 
Commission, operate to create a vast body 
of rights which had no existence at the time 
the Commerce Court act was passed. Sec¬ 
ond, because the recognition of a right in a 
court to assert the power now claimed would 


of necessity amount to a substitution, of the 
court for the Commission or at all events 
would be to create a divided authority on a ; 
matter where from the beginning primary 
singleness of action and unity was deemed to 
be imperative. Third, because the result of 
the interpretation would be to bring about the 
contradiction and the confusion which! it had 
been the inflexible purpose of the lawmaker 
from the beginning to guard against, an in¬ 
terpretation which would seemingly j create 
rights hitherto non-existent and yet at once 
proceed to destroy such rights by bringing 
about a confusion which would render the 

i 

rights which the act creates practically lvalue- 
less. Indeed, these inevitable results jof the 
interpretation given by the court below to 
the act would necessarily amount to declar¬ 
ing that Congress in seeking to unify and 
perfect the administrative machinery jof the 
act to regulate commerce and to make more 
beneficial its operation had overthrown the 
whole fabric of the system as previously 
existing. 

Or course, a suspending by the court of an order 
of the Commission dismissing an application for 

i 

reparation and the issuance of a mandatory ihjunc- 
tion to compel the Commission to award reparation, 
as is prayed in the case at bar, would do violence to 
the original purpose and intent of the Interstate 
Commerce Act in every respect set out in thO lan- 
gauge of the Supreme Court just above qboted. 
The court continues at considerable length in point- 
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ing out the radical departure from the original con¬ 
ception of the purpose of the Interstate Commerce 
Commission which would be made by the recogni¬ 
tion of the propriety of the Commerce Court {and, 
necessarily of any other court') to control by injunc¬ 
tion negative orders of the Commission. 

2. On page 9 of the brief for appellants the cases 
of Interstate Commerce Commission v. Humboldt 
Steamship Co., 224 U. S. 474, Louisville Cement Co. 
v. Interstate Commerce Commission, 246 U. S. 
638, and Northern Pacific Railway Co. v. Inter¬ 
state Commerce Commission, 23 Fed. (2d) 221, 
are referred to as instances where the courts of the 
District of Columbia have been sustained in the 
review of negative orders of the Commission in 
mandamus cases. It is entirely incorrect to char¬ 
acterize the action of the court in these cases as 
revietcals of negative orders. 

In the two cases first above named the Commis¬ 
sion had held itself to be without jurisdiction to 
consider the cases and had refused to make any 
order whatever. There being no orders disposing 
of the cases, obviously the court could not have re¬ 
viewed them. 

In the Northern Pacific case, the third case re¬ 
ferred to above, there was an affirmative order of 
the Commission as to the amount necessary to make 
good a guaranty to the railroad under section 209 
of the Transportation Act of 1920, and this court 
approved the holding of the lower court that since 
the order was within the jurisdiction of the Com- 
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mission and supported by evidence it teas not subject 
to review. In no reported case has the Supreme 
Court sustained the review and correction by a 
court, in an action either at laic or in equity, of a 
negative finding or order of the Commission. 

3. The appellants, on page 19 of their brief, raise 
the point that since the locus of the Commission is 
in the District of Columbia, the control of the Com¬ 
mission’s acts by mandatory injunction of fhe Su¬ 
preme Court of the District would avoid the “very 
lack of unanimity of decision aimed at by the Su¬ 
preme Court in the Procter & Gamble case.*’ Ap¬ 
pellants have evidently overlooked the fa^t that 
in the Procter & Gamble case the United j States 
Supreme Court denied the power of the Commerce 
Court to correct a negative order of the Commis¬ 
sion by mandatory injunction; and that the Com¬ 
merce Court sat as a unit (assuring absolute una¬ 
nimity of decision) whereas there are several divi¬ 
sions of the District Supreme Court. Thi$ ques¬ 
tion brings to the front the fact that the j prime 
consideration in the mind of the Supreme Court in 
the Procter & Gamble case was obviously the highly 
specialized character of the power conferred by 
Congress upon the Commission. 

Appellants, on page 19 of their brief, also con¬ 
tend that while mistakes of the Commission! in the 

I 

“administrative features” of the Interstate Com- 

* 

merce Act resulting in negative orders may!not be 
corrected by the courts through mandamus ojr man¬ 
datory injunction, “ mistakes of law” mayj be so 

' ‘ * * * | 
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corrected. We submit that every provision of the 
act imposing a duty upon the Commission is an 
“administrative feature,” and that the application 
of the law to the facts is just as much an admin¬ 
istrative function of the Commission as is the de¬ 
termination of the facts; further, that the Commis¬ 
sion ? s determination as to the proper application 
of the law to the facts should not be supplanted 
by that of a court. 

In Donner Steel Co. v. Interstate Commerce Com¬ 
mission, 285 Fed. 955, cited in another portion of 
this brief, this court considered a mandamus suit 
seeking to compel the Commission to set aside a de¬ 
nial of reparation and to make an award. This 
court strongly disapproved of the conclusions 
reached by the Commission but denied the manda¬ 
mus, saying (p. 958) : 

It is not contended that the Commission 
was without jurisdiction to hear the com¬ 
plaint and make the order complained of or 
that its ruling is expressly inhibited by the 
statute; but it is urged that the Commission 
after finding discrimination, committed an 
error of law in refusing to award damages to 
the appellant. However inequitable and in¬ 
consistent the ruling, it cannot be corrected 
in this proceeding. It is too well settled to 
require discussion that a writ of mandamus 
cannot be converted into a writ of error for 
the purpose of reviewing errors of law com¬ 
mitted by a tribunal whose jurisdiction to 
make the order or judgment complained of is 
conceded. 
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A mandatory injunction can no more be dsed as 
a writ of error than can a writ of mandamus, to 
question and control the action of the Commission 
where it has considered and passed upon adminis- 

i 

trative questions within its jurisdiction, and de¬ 
cided that the action desired by complainants 
should not be taken. 

i 

4. In Section III of appellants’ brief (p. 21) the 
proposition is advanced that the Commission erred 

i 

as a matter of law in dismissing the reparation 
claim. This contention stresses the importance of 
the principle we have hereinabove referred ijo, that 
the court will not undertake to sit as a reviewing 
tribunal whose injunction will serve as a writ of 

i 

error . 

i 

Prom paragraphs 1 and 7 of Section 6 |of the 
Interstate Commerce Act, set out on pages 21 and 
22 of appellants’ brief, it will be noted thatj where 
no tariff is filed it is the engaging in transportation 
that is forbidden, not the collection of compensa¬ 
tion. The latter act is forbidden only when 'tariffs 
have been filed and more or less than the specified 
amount is exacted. 

Therefore the language used by appellants on 
page 22 of their brief to the effect that “when the 
Commission finds that Section 6 has been violated 
by collecting charges for transportation that were 
not published, that finding is tantamount to the 
finding that charges have been exacted that were 
not in law due,” is not warranted by the recdrd. 



46 


The Commission's finding in its first report is 
as follows (Sec. p. 26): 

This case involves the charges for several 
services other than dumping and trimming, 
. which defendants say are beyond the juris¬ 
diction of the commission. * * * 

It may be added that complainants not 
only contend that the charges for these serv¬ 
ices are unreasonable, which matter must be 
left for later determination, but that they 

are unlawful in that thev are made without 

%/ 

tariff authority. Complainants ask refund 
of all the amounts collected during the statu¬ 
tory reparation period. While defendants’ 
failure to publish these charges in tariffs 
filed with the commission may subject them 
to the penal provisions of the act, it is not 
clear that complainants would be relieved 
of the common-law contractual liabilities 
that may exist to pay the customary charges 

for services thev demand and receive from 

•/ 

defendants. 

The various services referred to will now 
be considered individually. 

In conclusion upon this subject in the first report 
the Commission said (Rec. p. 31) : 

i Defendants should publish their charge in 
the future but what, if any, charge may 
reasonably be made must be left for con¬ 
sideration after further hearing limited to 
this subject. 

In its second report the Commission said (Rec., 
p. 42): 
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As above stated, we have found that, by 
their failure to publish and filfe the charges', 
the defendants violated section 6 of the act, 
but it is apparent that the complainant^ were 
not injured by this violation, because the 
amounts collected from them would not have 
been changed in any way by such publication 
and filing. 

Hence, neither the statute nor the finding of the 
Commission asserts that in collecting the charges 
for the services in question any section of the Inter¬ 
state Commerce Act was violated. The offense, if 
any, was in rendering the service and failing to ’file 
the schedule . 

In the first report, as above quoted, the Commis¬ 
sion refers to the penalties which the raiiroajd may 
have incurred in engaging in the transportation 
service, not in collecting the reasonable charge . 
The penalties prescribed do not include the for- 
feiture of all charges collected. Certainly the ap- 
pellant suffered no damage from their enjoyment 
of the services they asked and received, which com- 
prise the only illegal act of the carriers under Sec¬ 
tion '6. it is hot contended here that Section i of 
the let was violated by the exaction of any unrea- 
sonable charges. j 

Appellants cite DarneTl-Taenzer Case, i245| tl. S. 
531, ahd the Sloss-SKeffield Cdse, 26§ U. S. ^7, and 
say that these, cases are conclusive as to their right 
to refund of all charges paid by them for the serv- 
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The Commission’s finding in its first report is 
as follows (Rec. p. 26): 

This case involves the charges for several 
services other than dumping and trimming, 
which defendants say are beyond the juris¬ 
diction of the commission. * * * 

It may be added that complainants not 
only contend that the charges for these serv¬ 
ices are unreasonable, which matter must be 
left for later determination, but that they 
are unlawful in that they are made without 
tariff authority. Complainants ask refund 
of all the amounts collected during the statu¬ 
tory reparation period. While defendants’ 
failure to publish these charges in tariffs 
filed with the commission may subject them 
to the penal provisions of the act, it is not 
clear that complainants would be relieved 
of the common-law contractual liabilities 
that may exist to pay the customary charges 

for services thev demand and receive from 

•/ 

defendants. 

The various services referred to will now 
be considered individually. 

In conclusion upon this subject in the first report 
the Commission said (Rec. p. 31): 

Defendants should publish their charge in 
the future but what, if any, charge may 
reasonably be made must be left for con¬ 
sideration after further hearing limited to 
this subject. 

In its second report the Commission said (Rec., 
p. 42): 


I 
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s above stated, we have found that, by 
their failure to publish and file the charges', 
the defendants violated section 6 of the act, 
but it is apparent that the complainants were 
not injured by this violation, because the 
amounts collected from them would not have 
been changed in any way by such publication 
and filing. j 

Hence, neither the statute nor the finding of the 
Commission asserts that in collecting the charges 
for the services in question any section of the inter¬ 
state Commerce Act was violated. The offense, if 
any, was in rendering the service and failing to 'file 
the schedule . 


in the first report, as above quoted, the 'Commis¬ 
sion refers to the penalties which the railroad may 


have incurred in engaging in the transportation 
service, hot in collecting the reasonable charge. 


The penalties prescribed do not include the for¬ 
feiture of all charges collected. Certainly the ap¬ 
pelant suffered 
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prise the only illegal act of the carriers under Sec¬ 
tion '6. it is hot contended here that Sectioh i of 
the Act was violated by the exaction of any unrea¬ 
sonable charges. j 

Appellants cite Darnell-Tdenser Case, 2 45 tf. S. 
531, and the Sloss-Sheffidd Cdie, M U. S. 2*L7, and 
say that these cases are conclusive as to their right 
to refund of aft charges "paid By them for the se'rv- 
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ices in question. We think not. In the first place, 
neither of the cases referred to involves the pro¬ 
priety of a compulsory order upon the Commission 
requiring it to award reparation. They are cases 
where the Commission had already ordered refunds 
and these orders were the basis of suits against the 
carriers to recover the damages awarded. In these 
cases it was held that where upon trial in the court, 
it was shown that shippers had paid rates higher 

than those found bv the Commission to have been 

«/ 

reasonable, proof of special damages was not neces¬ 
sary. In neither of the cases referred to by appel¬ 
lants did the Supreme Court purport to lay down 
a rule which by mandamus or mandatory injunc¬ 
tion the Commission could be compelled to follow. 
The court’s rulings apply only to the action of a 
court in suits brought to enforce awards of repara¬ 
tion in the Commission. 

In the second place, the application of the cases 
cited is only to cases where the charges exacted 
were unreasonably high in violation of Section 1 
of the Interstate Commerce Act and reparation is 
awarded bv the Commission for the excess of the 
charges paid over the reasonable rate. It has been 
held that proof of special damages is required in 
suits upon orders of the Commission for reparation 
based upon unlawful prejudice or preference, con¬ 
demned under Section 3 of the Act. 

In Penna. E. E. Co. v. International Coal Co., 230 
U. S. 184, the court considered a case where a car- 


49 


i 

! 

i 
i 

i 

rier in violation of the terms of the latter portion 
of paragraph 7, section 6 of the Interstate Com¬ 
merce Act, departed from its tariff schedule^ and 
gave rebates to certain shippers, A competitor of 
the favored shippers brought suit for damages in 
the amount of the rebate it would have received had 

i 

it been one of the favored shippers. The fact of 
the violation of section 6 of the Act was thoroughly 
established as was the extent of the advantage en- 
joyed by the competing shippers. Commenting 
upon the case the court said (page 197) : 

This departure from the public tariff was 
forbidden, and section 8 (24 St at. 382) ex¬ 
pressly provided that any carrier doing any 
act prohibited by the statute should be ^liable 
to the person injured thereby for the full 
amount of damages sustained in consequence 
of any such violation, together with reason- 
able attornevs’ fees.” 

4 / 

But although this suit was brought!to en¬ 
force a cause of action given by this Section 
to any person injured, it is a noticeable fact 
that in its pleading the plaintiff does not 
claim to have been damaged and there is nei¬ 
ther allegation nor proof that it suffered any 
injury. It contends, however, that this was 
not necessary for the reason that, as ^ mat¬ 
ter of law, it was entitled to recover ak dam¬ 
ages the same rate per ton on all plaintiff’s 
shipments as had been rebated any\ other 
person on any of his tonnage, shipped at the 
same time over the same route. * 1 * 


i 
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After discussing some features of the development 
of the portions of the Act relative to discrimination 
and rebating, the court said (page 199): 


There were many provisions in the statute 
for imprisonments and fines. On the civil 
side the Act provided for .compensation— 


not punishment. Though the Act has been 
held to be in many respects highly penal, yet 
there was no fixed measure of damage in 
favor of the plaintiff. But, as said in Par¬ 
sons v. Chicago & N. W. By., 167 U. S. 447, 
460, construing this section (8) “before any 


party can recover under the Act he must 


show not merely the wrong of the carrier but 
that wrong has in fact operated to his in¬ 
jury.” Congress had Hot then and has not 
since given any indication of an intent that 
persons not injured might; nevertheless, re¬ 
cover what though called damages would 
really be a penalty, in addition to the penalty 
payable to the Government. On the con¬ 
trary and in answer to the argument that 
damages might be a cover for rebates, the act 
of Jtihe 18, 1910 (36 St&t. 539, c. 309), pro¬ 
vided that where a carrier misquotes a rate 
it should pay a penalty of $250, not to the 
shipper, but to the Government, recoverable 
by a civil action brought by the United 
States. . 36 Stat. 166, Congressional Record 
(1010) 7569. The danger that payment of 
damages for violations of the law might be 
used as a means of paying rebates under the 
name of damages is also pointed out by the 
Commission in 12 I. C. C. 418-421, 423; 14 
I. C. C. 82. 


I 
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The policy of the law as to the Interstate Com- 
merce Act not to give to shippers the penalties im¬ 
posed upon carriers for violations of the Act is 
strongly exemplified in the instance above cited by 
the court. A misquotation of a rate may result in 
damage and loss to a shipper who, relying upon 
the misquoted rate, agrees to sell a commodity at 

i 

a delivered price and ultimately has to pay, j out of 
that price, a freight rate greater than that which 
the misquotation caused him to expect. Bqt still, 
no part of the prescribed penalty for the misquota¬ 
tion goes to him, nor has he any action of damages 
against the carrier for negligent and erroneous 
quotation. In the International Coal Company 
Case, supra, the court further said (page 202): 

Having paid only the lawful rate plaintiff 
was not overcharged, though the favored 
shipper was illegally undercharged! For 
that violation of the law the carrier was sub¬ 
ject to the payment of a fine to the Govern¬ 
ment and, in addition, was liable for all dam¬ 
ages it thereby occasioned, the plaintiff or 
any other shipper. But under sectidn 8 it 
was only liable for damages. * * * The 
measure of damages was the pecuniary loss 
inflicted on the plaintiff as the result |of the 
rebate paid. * * * j 

Discussing the reasons for the limitation of repa¬ 
ration to actual damages sustained, the court said 
(page 206): j 

* * * The limitation of liability | to the 

persons damaged and to an amount equal to 


! 
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the injury suffered is not out of considera¬ 
tion for the carrier who has violated the 
statute. On the contrary, the act imposes 
heavy penalties independent of the amount 
of the rebate paid, and as each shipment 
constitutes a separate offense, the law in its 
measure of tine and punishment is a terror 
to evil doers. But for the public wrong and 
for the interference with the equal current 
of commerce these penalties or fines were 
made payable to the Government. If by the 
same act a private injury was inflicted a 
private right of action was given. But the 
public wrong did not necessarily cause pri¬ 
vate damage, and when it did, the pecuniary 
loss varied with the character of the prop¬ 
erty, the circumstances of the shipment and 
the state of the market so that instead of 
giving the shipper the right to recover a 
penalty fixed in amount or measure, the stat¬ 
ute made the guilty carrier liable for the full 
amount of damages sustained—whatever 
they might be and ’whether greater or less 
than the rate of rebate paid. 

This conclusion, that the right to recover 
is limited to the pecuniary loss suffered and 
proved, is demanded by the language of the 
statute, the construction put upon it years 
ago in the Parsons Case, and is the view 
taken in the onlv other case we find in which 
this question, under the Act to Regulate 
Commerce, has been construed. In Knad- 
sen v. Michigan Central R. R., 148 Fed. Rep. 
968, 974, it was said by the Circuit Court of 
appeals for the Eighth Circuit that to “sup- 
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port' a recovery under this section there 
must be a showing of some specific pecuniary 
injury. A cause of action does not neces¬ 
sarily arise from those acts or omissions of 
a common carrier that may subject it to a 
criminal prosecution by the Government or 
to corrective or coercive proceedings at the 
instance of the Commission.” A |similar 
principle was applied in Meeker v. \LeMgh 

Valley R. R., 183 Fed. Rep. 548, 550^ and in 
Central Coal Co . v. Hartman, 111 Fed. Rep. 
96, where the suit was to recover damages 
caused by a violation of the Anti-Trtist Act. 

The case above quoted, together with the cases 
referred to by the Supreme Court make it clear that 
the failure of the carrier in the case at bar |to com¬ 
ply with the law respecting the filing of schedules 
does not relieve the appellants of the necessity of 
showing that they have suffered actual pecuniary 
loss by reason of this violation. As pointed out by 
the Commission in its report, having requested and 
received the services in question and paid therefor 
charges which were not unreasonable the appellants 
have not suffered damage and are not entitled to 
reap a pecuniary advantage from the unlawful act 
of the carriers. 

The same rule would undoubtedly apply to viola¬ 
tions of sections of the Act forbidding and Subject- 

i 

ing to penalties carriers which engaged in trans¬ 
portation or transportation services without the 
prescribed previous filing of tariff schedules, and 

i 

the necessity of proving actual damage wpuld be 

i 

/ 


I 

i 
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incumbent upon a shipper seeking to recover dam¬ 
age even more than in cases of violations of Sec¬ 
tion 3 of the Act. The main feature of the acts 
forbidden by Section 6 of the Act is the failure 
to file proper schedules with the Commission, not 
the collection of reasonable charges from shippers. 
Admitting a violation of the requirement to file 
schedules of charges, nothing in the Act prescribes 
that the carrier shall be punished, without indict¬ 
ment or constitutional trial, by depriving it of its 
reasonable compensation and the shipper rewarded 
by its enjoyment of appellants’ services free. 

On page 33 of their brief the appellants cite 
cases wherein the Commission has awarded repara¬ 
tion for freight paid above the tariff rate, and 
argue that, since in the case at bar, no tariff rate 
at all was on file, all the consideration paid for the' 
service in question was in excess of the legal rate 
and should be refunded. 

Paragraph 7 of Section 6 does not support any 
such contention. It forbids the transportation 
without the publication of the rates charged; and 
in a later clause, applicable only where schedules 
of charges have been published, it forbids the charg¬ 
ing of more or less than the rate published. We 
submit, therefore, that the cases wherein awnrd of 
reparation is made for freight paid in excess of 
tariff schedules, are inapplicable to the case at bar. 
There is a prima facie presumption that tariff rates 
are reasonable, and the cases cited are simply cases 
where, in effect, charges paid in excess of the reason- 


55 


! 
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i 

i 


able schedule rates are ordered refunded. j Since,. 

, 

in the case at bar, the charges paid were hot un¬ 
reasonable and there were no schedule rates, the 
cases are inapplicable. 

i 

For the reasons above set out, it is respectfully 

submitted that the action of the lower court should 

! 

be affirmed. 

Nelson Thomas, 

For Interstate Commerce Commission. 

_ _ i 

Daniel W. Knowlton, 

Of counsel. 
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April Term, 1929, j 
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Southern Transportation Company, et al, Appellants, 
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; 

VS. 

Interstate Commerce Commission, Appellee. 


APPELLANTS’ REPLY BRIEF j 

Leave to file this reply brief within fifteen I days was 
granted by order of this Court dated November 8, 1929. 


REPLY 

I 


i 

Reply To Contention That This Suit Can Be Tried Only 
By A Specially Constituted Court Of Three Judges As 
Provided For By The Urgent Deficiency Appropria¬ 
tions Act (38 Stat. 219). 


At page 9 of its brief the Commission says: 


i 


“The petitioners say the suit is brought under the 
general equity jurisdiction of the Supreme Court of 
the District of Columbia, sitting as a District Court 
and mag be heard and determined by a single judge 
of the District Court sitting alone as a District 
Judge . 79 



— 2 — 


The italicized part of the statement quoted is not sup¬ 
ported by the record or any statement in appellants’ 
brief. 

This suit was filed in the Supreme Court of the District 
of Columbia as the only nisi prius court of general equity 
powers having territorial jurisdiction over the Commis¬ 
sion. 

The Supreme Court of the District of Columbia was 
not sitting as a District Court and the single Judge of 
that Court who heard this case below was not sitting 
alone as a District Judge. 

The argument of the Commission under the first sec¬ 
tion of its brief is predicated solely upon the terms of the 
Urgent Deficiency Appropriations Act of August 22,1918 
(38 Slat. 219), which in part provides: 

“Any suit hereafter brought to enforce, suspend 
or set aside in whole or in part any order of the In¬ 
terstate Commerce Commission * * * shall be 

brought in the U. S. District Courts.” 

The Commission omitted to note that the Supreme 
Court, in Manufacturers Railroad Company vs. United 
States, 246 U. S. 457, in effect inserted the word “affirma¬ 
tive” before the word “order” as just quoted. So that 
the jurisdiction conferred upon the United States District 
Courts by the Urgent Deficiency Appropriations Act, 
applies only to “affirmative orders” of the Commission. 
In the cited case, the Supreme Court said at page 483: 

“But that court (District Court) has only the 
same jurisdiction that formerly was vested in the 
commerce court; and it is settled that this does not 
permit the court * * * to annul orders of the 

Commission not amounting to an affirmative exer¬ 
cise of its powers.” 

At page 16 of its brief, in discussing the second section 
of its argument, the Commission states that the order 
here involved is a negative order. 


It must be obvious, therefore, that the argument made 
by the Commission under this first section of its!brief to 
the effect that this suit should have been brought before 
or could only be tried by a three judge Court, as provided 
by the Urgent Deficiency Appropriations Act, is quite ir¬ 
relevant. | 

Only one further thing need be said: The application of 
the terms of the Urgent Deficiency Appropriations Act 
contended for by the Commission would preclude the fil¬ 
ing of a petition for a writ of mandamus or writ of cer¬ 
tiorari in the Supreme Court of the District of Columbia, 
the only Court in the land having the requisite territorial 
jurisdiction to issue such writs against the Commission. 


II 


Reply To Contention That The Order Here Involved, Be¬ 
ing A Negative Order, Is Not Subject To Injunction In 
Any Court. 


The Commission has misstated the appellants’ posi¬ 
tion. At page 16 it is said: 

i 

j 

“It is apparently the position of the petitioners 
that because a negative order is not review&ble un¬ 
der the Urgent Deficiencies Act such order must be 
subject to review in the United States District Courts 
under what petitioners call “general equity jurisdic¬ 
tion”, et cetera.” 


The appellants do not claim that negative orders of the 
Commission are reviewable bv the District Courtis under 
their general equity jurisdiction. The appellants have 
been to great pains to indicate that they contend Ijust the 
opposite. 

While the District Courts are endowed with general 
equity powers under the Act of 1911 abolishing the Cir¬ 
cuit Courts and transferring their equity powers to the 
District Courts (36 Stat. 1091), it is quite important to 
note that no District Court has the necessary territory 
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jurisdiction over the Commission to enable it to exercise 
its general equity powers over the Commission since the 
principal place of business of the Commission, where it 
must be sued, is by the law creating it located in the Dis¬ 
trict of Columbia. (49 U. S. C. A. § 19) (Transcript of 


Record, p. 3) 

Since the Supreme Court of the District of Columbia 
is the only Court of general equity jurisdiction in the Dis¬ 
trict of Columbia, it is believed by appellants that the 
Court below is the onlv Court in the land that can issue a 
valid writ of injunction against the Commission in the 
absence of a special enabling statute such as the Urgent 
Deficiency Appropriations Act which, as interpreted by 
the Supreme Court, gives the District Courts power to 
enjoin only affirmative orders of the Commission. 

What has just been said denies the propriety of this 
further statement of the Commission at page 21 of its 
brief: 


“It is equally apparent that if under the petition¬ 
ers’ theory, the Supreme Court of the District may 
by injunction set aside an order of the Commission, 
and direct the award of reparation, the District 
Courts of the various districts may do likewise and 
thus brim; about the contradiction and confusion 
which (the Supreme Co art says) it has been the ob¬ 
vious inflexible purpose of the lawmakers from the 
beginning to guard against.” 

Suppose for the sake of argument it is admitted that if 
the jurisdiction of the Supreme Court of the District of 
Columbia in this case to issue an injunction against the 
Commission is sustained, the various District Courts may 
do likewise, will such a jurisdiction in the District Courts 
lead to “contradiction and confusion which it has been 
the obvious inflexible purpose of the lawmakers from the 
beginning to guard against?” 

Appellants need only remind this Court that their suit 
goes only to an alleged mistake of law, a nonconformity 
with statutory authority as distinguished from a mistake 
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in judgment as to the administrative determination of 
policy as reflected in a finding of fact. The review in the 
District Courts, here admitted only for the sak^ of argu¬ 
ment, must, therefore, be likewise limited to reyiew only 
of alleged mistakes of law, nonconformity to |statutory 
authority. How could such a jurisdiction over negative 
orders lead to any more confusion than the jurisdiction 
in the District Courts to review affirmative orders, when, 
as this Court well knows, the affirmative orders can only 
be reviewed as to mistakes of law or for findings of facts 
not supplied by evidence or for unconstitutionally. 

When restricted to the same extent as is the review 
of affirmative orders, how could such review ofj negative 
orders by the District Courts lead to any more| 4 ‘contra¬ 
diction and confusion’’ than results from the review of 
affirmative orders? 

The “contradiction and confusion” resulting from a 
review of affirmative orders was not held by the! Supreme 
Court to defeat the review of affirmative ordersj. 

It must be again emphasized that appellants do not 
contend that a negative order of the Commissibn can be 
reviewed in the District Courts. 

The further argument under this section of j the Com¬ 
mission’s brief is given over to a discussion of the deci¬ 
sion in Procter & Gamble Company vs. United States, 225 
U. S. 282, where the Supreme Court was considering the 
jurisdiction of the Commerce Court to review orders of 
the Commission pursuant to the Commerce Court Act. 
(36 Stat. 539) This discussion leads up to | this final 
proposition, as stated at page 21 of the Commission’s 
brief: 


“It may further be pointed out that thej Supreme 
Court says (p. 399) that if the Commerce Court Act 
be construed to confer power for the setting aside of 
a negative order of the Commission, such interpreta¬ 
tion would create new rights hitherto nonexistent. 
Would the court have used this expression I had there 
existed a right to set aside a negative or$er of the 
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Commission under some * general equity jurisdiction’ 
of some other court? Clcarlv not. If such a right 
did not exist when the Commerce Court Act was 
passed* and when the Procter & Gamble Case was 
decided, it does not exist today.” 

7 mf 

In this connection, it is interesting to note that in the 
same decision the Supreme Court recited the rights which 
“hitherto existed” in the Courts to review orders of the 
Commission, which rights the Court was most careful to 
preserve, as follows: 


“Originally the duty of the courts to determine 
whether an order of the Commission should or not 
be enforced carried with it the obligation to consider 
both the facts and the law. But it had come to pass 
prior to the passage of the act creating the commerce 
court that, in considering the subject of orders of the 
Commission, for the purpose of enjoining or re¬ 
straining their enforcement^ the courts were confined 
by statutory operation to determine whether there 
had been violations of the constitution, a want of con¬ 
formity to statutory authority , or of ascertaining 
whether power had been so arbitrarily exercised as 
virtually to transcend the authority conferred , al¬ 
though it may be not technically doing so.” (225 U. S. 
297) (Italics ours) 


The appellants here are simply asking this Court to re¬ 
quire the Commission to “conform to statutory authori¬ 
ty” namely, to give force and effect to that part of Sec¬ 


tion 6 o*f the Act which makes it unlawful for the car¬ 


riers to charge, demand, receive or collect a greater com¬ 
pensation for transportation than that published in their 
filed tariffs. 


There is obviously no conflict between the relief here 
sought and the rights of review existing generally which 
were carefully preserved by the decision of the Supreme 
Court in the Procter dt Gamble Case. 
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This Court, in requiring an injunction to is^ue against 
the Commission commanding it to “conform to statutory 
authority”, is simply enforcing a right that jias always 
existed in the Courts, even prior to the Comiperce Court 
Act. That injunction is the proper remedy tojrequire an 
administrative body such as the Commission to conform 
to statutory authority certainly cannot be questioned. 
This point is more fully developed in the succeeding sec¬ 
tion of this reply. 

The three cases cited by the Commission on page 22, at 

the end of its argument under Section IT of its jbrief, have 

been carefully examined but these decisions afe so* inapt 

that it is not believed thev warrant anv further stale- 

•• - 

meut. It should be noted that the Commission itself 
makes no statement of the facts involved or the finding 
as to any of the three. 

Ill | 

j 

Reply To Contention That Prayer For Mandatory Injunc¬ 
tion Is Tantamount To Petition For Writ of Mandamus 
And That Sven Though The Commission’s Order 
Arises From A Mistaken View Of The Law It Will Not 
Or Cannot Be Corrected By A Mandatory Injunction. 

Because of a mere similaritv of terms “mandamus” 
and “mandatory injunction” the Commission attempts to 
impute to a mandatory injunction the same impotencv as 
to serving as a writ of error, as has been repeatedly de¬ 
clared by the Courts to be inherent in a writ jof manda¬ 
mus. 

While the Courts, in a number of cases, rightly, as ap¬ 
pellants believe, have held that a writ of mandamus can¬ 
not be converted into a writ of error for the purpose of 
reviewing errors of law committed by the Commission in 
a case of which it does not deny its jurisdiction, (See: 
Domicr Steel Company vs. Interstate Commerce Com¬ 
mission, , 285 Fed. 955; Bartlesville Zinc Company vs. In¬ 
terstate Commerce Commission, 30 Fed. (2d) *£79; Inter¬ 
state Commerce Commission vs. United States ex rel f 

| 

i 

i 


Waste Merchants Association, 260 U. S. 32; Capital Gram 
& Feed Company Case, No. 4982 in this Court, no 
Appellate Court, in so far as appellants have been able 
to find, has ever held that an error of law committed by 
the Commission other than one leading to a denial of its 
jurisdiction, cannot be reviewed and corrected by writ of 
injunction in a court having jurisdiction. 

That injunction is the proper writ to review a mistake 

of law made bv the Commission seems to be established 

* 

by the fact: that in conferring the power upon the Dis¬ 
trict Courts to review affirmative orders of the Commis¬ 
sion, the review is to be accomplished by writ of injunc¬ 
tion (Urgent Deficiencv Appropriations Act, 38 Stat. 
219). 

The right to review alleged mistakes of law committed 
by the Secretary of the Department of the Interior with 
respect to Indian Affairs, by petition for writ of injunc¬ 
tion filed in the Supreme Court of the Distinct of Colum¬ 
bia, was declared in Morris vs. Hitchcock, 194 U. S. 384. 
See also: Noble vs. Union River Logging Railroad Com¬ 
pany, 147 U. S. 165 (1893) (Injunction against the Secre¬ 
tary of the Interior); School of Magnetic Healing vs. Me- 
Annuity, 187 U. S. 94 (1902) (Injunction against a post¬ 
master, admittedly acting under an order issued by the 
Postmaster General); Philadelphia Company vs. Stim- 
son, 223 U. S. 605 (1912) (Injunction against the Secre- 
tray of War); Lane vs. Watts, 234 U. S. 525 (1914) (In¬ 
junction against the Secretary of the Interior); Sante Fe 
Pacific Railroad vs. Lane, 244 U. S. 492 (1917) (Injunc¬ 
tion against the Secretary of the Interior): Waite vs. 
Macy, 246 U. S. 606, (Injunction against a board, admit¬ 
tedly acting under a regulation promulgated by the Sec¬ 
retary of the Treasury); Payne vs. Centred, Pacific Rail- 
ivay Company, 225 U. S. 228, (Injunction against the Sec¬ 
retary of the Interior); Colorado vs. Toll , 268 U. S. 228 
(1925) (Injunction against the Superintendent of a na¬ 
tional park, admittedly acting under a regulation promul¬ 
gated by the Secretary of the Interior); Work vs. Louisi¬ 
ana, 269 U. S. 250 (1925) (Injunction against the Secre¬ 
tary of the Interior); Goltra vs. Weeks, 271 U. S. 536, 
(1926) (Injunction against the Secretary of War). 
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.This unbroken line of decisions holds that Federal Of¬ 
ficers (even the heads of the Executive Departments) 
who do, or threaten to do, an act beyond tlicj authority 
conferred upon them by law or that is otherwise illegal 
may be enjoined. 

The Commission’s argument seems to be based upon 
the proposition that the issuance of an injunction in this 
case would be tantamount to substituting the judgment 
of this Court for that of the Commission. | 

There is no prohibition against a Court having terri¬ 
torial jurisdiction over the Commission upon petition for 
writ of mandamus substituting its judgment for that of 
the Commission in a case where the Commission, through 
a mistaken interpretation of the Interstate Commerce 
Act, holds that it does not have jurisdiction ofj a particu¬ 
lar complaint filed with it and orders same jdismissed. 
See: Interstate Commerce Commission rs. \ Humboldt 
Steamship Company, 224 U. S. 474; Louisville Cement 
Company vs. Interstate Commerce Commission^, 246 IT. S. 
638. 


If the substitution of the judgment of the Court for 
that of the Commission in a mandamus proceeding does 
not defeat the jurisdiction to issue a writ of mandamus, 
how can such similar substitution pursuant to Ian injunc¬ 
tion proceeding be urged as defeating the jurisdiction of 
the Court to issue a writ of injunction in a proper case. 

The Commission t urges that if the judgment of the 
Court is so substituted for that of the Commission the 
“uniformity of rule and action” would be destroyed. The 
“uniformity of rule and action” is not destroyed in the 
mandamus cases above referred to. Whv should it be de- 
stroyed by injunction cases such as the present! where on¬ 
ly a question of law, as distinguished from a |finding of 
fact, is involved. 

Furthermore, how can a decision of this Cojirt in this 
case, as to the proper application of the terms of that 
provision of Section 6 of the Interstate Commerce Act 
that makes it unlawful for a carrier to charge, demand, 
collect or receive a greater compensation for transporta¬ 
tion than that published in tariffs on fie at thej time with 


i 

i 


i 
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the Commission, destroy “uniformity 
tion?” 

Assume that this Court in this case 


of rule and ac- 
decides that the 


Commission was in error in its failure to give force and 
effect to this provision of the statute and orders the Com¬ 
mission, in a mandatory injunction, to correct its proceed¬ 
ings so as to require refund of the amounts collected from 
appellants in excess of the published charges, the Com¬ 
mission can take this case to the Supreme Court upon pe¬ 
tition for writ of certiorari. That Court might denv the 
petition or it might take the case and affirm the judgment 
of this Court. In either of which events there would be 
established for all time a fixed rule of action. Instead of 
the substitution of the judgment of this Court for that of 
the Commission as to the proper interpretation of the law 
governing the Commission destroving “uniformitv of 
rule and action,’’ it is the only possible way under our 
judicial svstem to establish uniformitv of rule and ac- 


tion on matters of law. 

That this is so. is clearly illustrated by the present case. 
In hundreds of cases, as illustrated at pages 30-33 of ap¬ 
pellants’ brief, the Commission has held that the terms of 
Section 6 prohibiting a carrier from charging, demand¬ 
ing, collecting or receiving charges in excess of those pub¬ 
lished, are mandatory, but in this case the Commission 
has closed its eyes to these others of its decisions. Can 
that be said to be “uniformitv of rule and action?” 


%r 

Since the review here sought by injunction can go only 
to an alleged mistake of law, it must necessarily follow 
that the “uniformity of rule and action” cannot any 
more be destroved bv this review than in the review of an 
affirmative order by the District Courts under the Urgent 
Deficiency Appropriations Act. Under that Act even a 
finding of fact cannot be reviewed except to ascertain 
whether it is supported by the evidence. See: Manufac¬ 
turers Railway Company vs. United States, 24G U. S. 457, 


481. 


It is appellants’ view that the Supreme Court need not 
have gone as far as it did in the Procter & Gamble Case. 
It need not have held that the jurisdiction of the Com- 
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merce Court extended only to affirmative orders. The 
“uniformity of rule and action” is just as truly pre¬ 
served in the review of negative orders, as well as of af¬ 
firmative orders, if the review is confined solely td alleged 
mistakes of law, as distinguished from alleged mistaken 
findings of fact. However, since the Supreme Cpurt has 
specifically stated in Manufacturers Railway Company 
vs. United States, supra, following the decision in the 
Procter (& Gannble Case, that the jurisdiction conferred 
upon the District Courts by the Urgent Deficiency Appro¬ 
priations Act extends only to affirmative orders, it is im¬ 
possible to bring a suit for injunction on a negative order 
in the District Courts. 

At page 27 of its brief the Commission says: 

“ There have been a few cases where mandatorv in- 
junction has been sought to correct alleged errors in 
the orders of the Commission, but the courts jin every 
instance have reached the conclusion that sijch cases 
could not be sustained, and that action of the Com¬ 
mission could not be controlled by mandatory injunc¬ 
tion.” * | 

The Commission then discusses Hooker vs. Knapp, 225 
U. S. 302; Russe and Burgess vs. Interstate Commerce 
Commission, 193 Fed. 678; and Thompson Lumber Com¬ 
pany vs. Interstate Commerce Commission, 193 Fed. 682, 
as the authority for this statement just quoted from its 
brief. j 

Each of these cases was a Commerce Court casje. Each 
of the cases was an attempt, to review a negative order of 
the Commission under the Commerce Court Acf. Since 
the Supreme Court held in Procter & Gamble Company 
vs. United States, 225 U. S. 282, that the Commerce Court 
Act did not confer upon the Commerce Court ajnv right 
of review as to such negative orders, these cases had to be 
dismissed for lack of jurisdiction in that particular 
Court, following the decision in the Procter & Gamble 
Case. 

It is respectfully submitted that these cases do|n6t sup- 


i 
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port the Commission’s statement, as above quoted from 
page 27 of its brief. 

The Cpmmission concludes its argument under this 
section by stating that if the jurisdiction exists, as here 
insisted by appellants, it is inconceivable that some Court 
in some of the numerous cases attempting to secure a re¬ 
view of the Commission’s negative orders should not 
have suggested such a proceeding as the present, and says 
at page 29: 

“ Would the courts have been at such pains to close 
the window of this jurisdictional structure, had the 
door of ‘general equity jurisdiction’ been, as the pe¬ 
titioners here contend, standing wide open? We sub¬ 
mit that the question answers itself.” 

In reply, appellants would respectfully refer the Court 
to the following concluding paragraph from the decision 
of the Supreme Court in hit erst ate Commerce Commis¬ 
sion vs. United States , ex rel Waste Merchants Associa¬ 
tion, 260 IT. S. 32, where a review of a negative order was 
attempted by writ of mandamus, a case quoted in this 
section of the Commission’s brief, the Court said: 

“Whether a judicial review can be had by some 
other form of proceeding, we need not enquire.” 
(260 U. S. 35) 


Appellants do not understand that this expression is a 
“closing of the window of this jurisdictional structure.” 

IV 

The Commission’s argument under this section is fully 
answered, it is believed, in appellants’ original brief, 
pages 24-33, to which the Court is respectfully referred. 
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Reply To Contentions Under The Heading “The Appel¬ 
lants 9 Brief / 9 


Beginning at page 35, under paragraph 1, thb argu¬ 
ment is made that the Courts of special equity jurisdic¬ 
tion like the Commerce Court and the District Courts un¬ 
der the Urgent Deficiency Appropriations Act, asjwell as 
the Supreme Court of the District of Columbia, under its 
general equity powers, should be and are reluctant to 
compel the Commission, by mandatory injunction, to 
make a particular order 

I 

“ * * * because the power of affirmative aption of 
administrative nature is under the Interstate Com¬ 
merce Act vested specifically in the Commission; 
and not because of any language used in the {various 
acts defining the jurisdiction and powers of!the re¬ 
spective courts, which would deny such power/ ’ 


The “power of affirmative action of administrative na¬ 
ture ’* is not encroached upon if the Court in this lease is¬ 
sues a mandatory injunction requiring the Commission 
to conform to its statutory authority. 

The Commission in this ease has exercised affirmatively 
all of its administrative duties exclusively eonfidpd to it 
as a body of experts. It has found that the service for 
which the additional charge was collected was “transpor¬ 
tation” and that Section 6 was violated when moire than 
the charges published in filed tariffs was collected. In 
hundreds of other cases it has held that Section 6 is man¬ 
datory. It found that appellants paid charges that were 
in excess of the charges published in filed tariffs. ! 

In spite of these affirmative administrative findings, 
jurisdiction over which may for the sake of this argument 
be admitted to be exclusively reposed in the Commission, 
the Commission, through a mistaken application |of Sec¬ 
tion 1 of the Act and a disregard of the mandatorvi nature 
of Section 6, has failed to conform to its statutory author- 


! 

i 
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ity and has dismissed a complaint although the shipper 
paid charges in excess of those published in filed tariffs 
in admitted violation of Section 6. 

Certainly a mandatory injunction in this case requiring 
the Commission to conform its order to its affirmative 
findings and the requirements of Section 6 is not an inter¬ 
ference with anv administrative functioning exclusively 
reposed in the Commission. To fall to enjoin the Com¬ 
mission in this case would he to hold that the Interslate 


Commerce Commission is possessed of an arbitrary pow¬ 
er that transcends the statutory powers under which it is 
supposed to function and to which it is supposed to con¬ 
form. 

Beginning on page 36 and continuing for several pages 
there is an extended discussion based upon the decision 
of the Supreme Court in the Procter c£ Gamble Case in¬ 
tended to show that in that decision the Supreme Court 
held that there was no authoritv in anv Court to interfere 
by injunction with a negative order of the Commission. 
( See page 38) 

The Procter & Gamble Case simply involved the juris¬ 
diction conferred upon the Commerce Court under an 
enabling statute. That decision is of no immediate ap¬ 
plication since subsequently the Commerce Court was 
abolished. The decision is important as indicating the 
extent of the jurisdiction of the District Courts to which 
the jurisdiction theretofore reposed in the Commerce 
Court was transferred when the Commerce Court was 

abolished. That decision unmistakablv holds that the en- 

•* 

abling statute conferred no jurisdiction upon the Com¬ 
merce Court to review a negative order and in the Manu¬ 
facturers Railway Company Case, supra, that finding was 
unequivocally reaffirmed as to the present jurisdiction of 
the District Courts under the enabling statute conferring 
the jurisdiction upon the District Courts that had there¬ 
tofore existed in the Commerce Court. 

It is respectfully submitted, however, that there is 
nothing in either of said decisions that can be construed 
as going so far as to hold, as contended by the Commis¬ 
sion, that there is no authority in any Court to interfere 
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by injunction with a negative order of the Commission. 
This contention in fact seems to be flatlv denied bv the 

j i •/ 

following that was said by the Supreme Court in the 
Procter & Gamble Case: 

“ Originally the duty of the courts to determine 
whether an order of the Commission should Or not be 
enforced carried with it the obligation to Consider 
both the facts and the law. But it had comcj to pass 
prior to the passage of the act creating the commerce 
court that, in considering the subject of ordei-s of the 
Commission, for the purpose of enjoining or re¬ 
straining their enforcement, the courts were confined 
by statutory operation to determining whether there 
had been violations of the constitution, a want of con¬ 
formity to statutory authority, or of ascertaining 
whether power had been so arbitrarily exercised as 
virtually to transcend the authority conferred, al¬ 
though it may be not technically doing sd { .” (225 
U. S. 297) (Italics ours) j 

The Commission’s argument comes to this, a violation 
of the Constitution which leads the Commission to the en¬ 
try of an affirmative order is reviewable, but if a violation 
of the Constitution is accomplished by a negative order 
the violation is not reviewable. A nonconformity to its 

i** 

statutory authority which leads the Commission to the 
entry of an affirmative order is reviewable, but a noncon¬ 
formity which leads to a negative order is not reviewable. 
In other words, because of the form of the ordejr solely 
unconstitutionalitv is made lawful and nonconformitv to 

« i •' 

statutory authority is legalized. This mere statement of 
the actual effect of the argument denies the soundness of 
the Commission’s position in this case. 

Undoubtedly the form of the order determines the jur¬ 
isdiction of the District Courts under the Urgent Defi¬ 
ciency Appropriations Act as that Act has been construed 
by the Supreme Court. Simply because that Court, how¬ 
ever, has not been given jurisdiction over negative or¬ 
ders, it cannot be logically argued that no Court lean re- 
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view a nonconformity to statutory authority which leads 

%• •' • 

the Commission to the entry of a negative order. 

v c? 

The position taken, by the Commission is denied specifi¬ 
cally by the mandamus cases which have uniformly held 
that where the Commission, through a mistaken interpre¬ 
tation of its statutory authority, holds that it does not 
have jurisdiction of a particular complaint and enters an 
order dismissing it, a negative order, mandamus requir¬ 
ing the Commission to take jurisdiction will be issued. 
Here is a specific instance of review by a proper Court of 
a negative order. 

The Commission, at page 42, attempts to answer this 
apparent fault in its argument by saying that in these 
mandamus cases there was no order whatever entered. 
How could a Court be appealed to by petition for writ of 
mandamus until the Commission had, in some way, indi¬ 
cated that it would not take jurisdiction of a complaint. 

Before the mandamus petition can be made sufficient 

▲ 

facts must be alleged that show that the Commission has 
refused to exercise its jurisdiction. How can the Com¬ 
mission show its refusal to exercise its jurisdiction other 
than bv entry of an order of dismissal? If the actual or- 
der of dismissal is not of record that is simply an adminis¬ 
trative omission. This mere error of omission cannot 
serve to make a review possible by mandamus in one case 
and impossible in another case where the record before 
the Commission is completed by the actual entry of the 
negative order. 

At page 44, the Commission’s argument is summarized 
in this statement: 


“We submit that every provision of the act im¬ 
posing a duty upon the Commission is an ‘adminis¬ 
trative feature/ and that the application of the law 
to the facts is just as much an administrative func¬ 
tion of the Commission as is the determination of the 
facts; further, that the Commission’s determination 
as to the proper application of the law to the facts 
should not be supplanted by that of a court.” (Ital¬ 
ics ours) 
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II 

: 


The Commission's position in this case as thus sum¬ 
marized in a single sentence, is incompatible! with the 
mandamus cases. 

Furthermore, the Commission, as appellants here al¬ 
ways understood, is a fact finding body. It is icxpert as 
to the facts and not an expert as to the law. It is inevita¬ 
ble that in making its findings of fact the law under which 
the Commission is authorized must be interpreted. Its 


findings of fact, if supported by evidence and I not arbi¬ 
trary, are final. But if its interpretations of the enabling 
statute are to be likewise final, then the Commission pos¬ 
sesses an arbitrary power never before recognised by the 
Courts and a power not possessed by any other! fact find¬ 
ing body. 

At pages 44 and 45 the Commission, as it does at pages 
22-23, seems to confuse the writ of mandamus a.<j> identical 
with a writ of mandatory injunction. After quoting from 
Donne?' Steel Company vs. Interstate Commerce; Commis¬ 
sion, 285 Fed. 955, it says: 


“A mandatory injunction can no more be! used as a 
writ of error than can a writ of mandamus, to ques¬ 
tion and control the action of the Commission where 
it has considered and passed upon administrative 
questions within its jurisdiction, and deeidejd that the 
action desired by complainants should nqt be tak¬ 
en. ’ ’ 


The office of an injunction proceeding againstj the Com¬ 
mission is to make it conform to its statutory huthoritv. 

* j * 

Admittedly, if the order here was affirmative instead of 
negative, the District Courts could bring abogt the de¬ 
sired conformity by injunction under the Urgent Defi¬ 
ciency Appropriations Act. That a writ of injunction 
may properly be used as a writ of error for securing con- 
formitv to statutorv authority bv Government officials en- 
trusted with administrative discretion, such as jthe Inter¬ 
state Commerce Commission, has been discussed supra; 
see pages 7-9. 
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At page 45 the Commission takes up its answer to Sec¬ 
tion III of appellants’ brief where it is argued that the 
Commission erred as a matter of law in dismissing appel¬ 
lants’ complaint. The Commission’s argument and that 
of appellants on this point is rather at cross purposes be¬ 
cause the Commission fails to address its argument to the 
controlling facts. The Commission says: 

“From paragraphs 1 and 7 of Section 6 of the In¬ 
terstate Commerce Act, set out on pages 21 and 22 of 
appellants’ brief, it will be noted that where no tariff 
is tiled it is the engaging in transportation that is 
forbidden, not the collection of compensation. The 
latter act is forbidden only when tariffs have been 
filed and more or less than the specified amount is ex¬ 
acted. ’ ’ 

The Commission overlooks the fact that the petition 
herein alleges that certain tariffs were on file with the 
Commission at the time the particular shipments of 
“transshipment coal” moved in which the charge for the 
hauling of the coal from the mine to the coal piers was 
published, together with a separate charge for the deliv¬ 
ery of the coal from the cars over the coal piers into the 
bunker holds of appellants’ tugs known as the “dumping 
and trimming” charge, that these were the only published 
charges applicable to appellants’ shipments; that appel¬ 
lants paid these tariff charges and were assessed and had 
to pay the $11.00 wharfage charge here in dispute, in ad¬ 
dition, which charge was not published. The $11.00 wharf¬ 
age charge here in dispute is only a part of the total 
charges collected for the transportation rendered in con¬ 
nection with which this dispute arose. The wharfage ser¬ 
vice was only a small part, relatively, of the total trans¬ 
portation performed and collected for. 

It is the excess over and above the published tariff 
charges that is here in issue. The Commission fails to 
address its argument to this controlling fact. 

Section 6, Paragraph 7, not only makes it unlawful for 
a carrier to engage in transportation unless and until its 
tariffs are filed but it further provides: 


I 
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* 1 Nor shall any carrier charge or demand! or collect 
or receive a greater or less or different compensa¬ 
tion for such transportation of passenger^ or prop¬ 
erty, or for cmy service in connection therewith , be¬ 
tween points named in such tariffs than the rates, 
fares, and charges which are specified in jthe tariff 
filed and in effect at the time;” (Italics ours) 

! 

The carriers published rates on “transshipment coal” 
applicable from the mines to the bunker holds!of appel¬ 
lants’ tugs. The wharfage charge in dispute “for a 
service in connection with” the transportation!from the 
mines to the bunker holds of appellants’ tugs. There can 
be no question that the collection of this $11.00 wharfage 
charge not published, in addition to the publishjed charg¬ 
es, is in violation of this provision. 

The Attorney-Examiner, in making his proposed re¬ 
port to the Commission as to this particular matter, 
found: 

“In the absence of a tariff provision td the con¬ 
trary, the service is presumed, as a matter of law, 
to be covered by the dumping or the dumping and 
trimming charge. Complainants and other: shippers 
are entitled to refund with interest.” 

I 

At page 4 of its brief the Commission, with respect to 
this finding of the Attornev-Examiner, savs: 

i 

“The pleader then, most improperly, we submit, 
includes a quotation from a proposed report in the 
case submitted bv an examiner of the Commission 
under which, if adopted by the Commission,; the com¬ 
plaining ship owners would be awarded reparation. 
This portion of the petition is clearly improper and 
the statements of fact are irrelevant to the questions 
here involved. We request the court to ignore the 
irrelevant matter.” 
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The report proposed by the Attorney-Examiner in 
this case before the Commission is as much a part of the 
record in the case before the Commission as is the tran¬ 
script of the testimony. There can be no impropriety in 
bringing to the attention of this Court anything that is a 
matter of record in the proceeding before the Commis¬ 
sion by proper allegation in appellants' petition. 

The further discussion of the Commission makes it ap¬ 
pear that appellants are trying to collect the penalties 
provided by the Act for failure to publish this wharfage 
charge in its tariffs. It is believed that appellants have 
already indicated that this is distinctly not so and no fur- 
ther answer to this extended argument of the Commis¬ 
sion is deemed necessary. There is undoubtedly a pub¬ 
lic wrong under the Act punishable by penalty when a 
carrier engages in transportation for which it has no pub¬ 
lished tariff. The private wrong, and that is the only one 
here involved, only arises where charges are collected in 
excess of those published. The Commission’s argument 
seems to appellants to be entirely outside the issues.' 

The Commission cites Pennsylvania Railroad Company 
vs. International Coal Company, 230 U. S. 184, as being 
opposed to the Darnell-Taenzer Case, 245 U. S. 531, and 
the Sloss-Shefield Case , 269 U. S. 217, on the point that 
a shipper is ipso facto damaged when payment is shown 
of monev in excess of what should lawfully have been 

mi m 

exacted. 

The International Coal Company Case was a rebating 
case. Although the complaining shipper paid only the 
lawful published rate, he complained because the railroad 
rebated a part of such rate to others and not to com¬ 
plainant. It happens that such rebating is made unlaw¬ 
ful by another provision of Section 6, Paragraph 7, the 
same paragraph and section relied upon by appellants. 
So that the Court may not be confused, the entire para¬ 
graph is quoted: 

“Sec. 6. (7) No carrier, unless otherwise provided 
by this Act, shall engage or participate in the trans¬ 
portation of passengers or property, as defined in 
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this Act, unless the rates, fares, and charges upon 
which the same are transported by said carrier have 
been filed and published in accordance with [the pro¬ 
visions of this Act; nor shall any carrier charge or 
demand or collect or receive a greater or lesb or dif¬ 
ferent compensation for such transportation of pas¬ 
sengers or property, or for any service in eohnection 
therewith, between the points named in such tariffs 
than the rates, fares, and charges which aye speci¬ 
fied in the tariff filed and in effect at the time; nor 
shall any carrier refund or remit in any manner or 
by any device any portion of the rates, fares, and 
charges so specified, nor extend to any shipper or 
person any privileges or facilities in the transporta¬ 
tion of passengers or property, except such as are 
specified in such tariffs. ” 

This Court will not, by this mere coincidence of para¬ 
graphing, be misled into applying the rule of damages in 
a rebate case to a case like the instant case where the 
shipper has paid out of pocket more than the legally pub¬ 
lished transportation charges. 

It must be remembered that in the International, Coal 
Company Case , as specifically noted by the Supreme 
Court, the plaintiff did not allege that it had bden dam¬ 
aged. In the instant case, damage was alleged in the 
complaint before the Commission, as well as in the peti¬ 
tion here before the Court. 

It must be further emphasized in connection with the 
International Coal Company Case that in that jcase the 
shipper paid only the legally published rate and ho more. 

At pages 53 and 54, the Commission, as at pribr pages 
of its argument, repeatedly states that appellants re¬ 
quested this wharfage service and that to sustain appel¬ 
lants suit here would be tantamount to letting tljie appel¬ 
lants have this service which they requested freb. 

The appellants did not request the “wharfage service.” 
They could not have requested a “wharfage service.” 
The only transportation which appellants could request 
from the carriers involved, was such transportation as 
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they held themselves out to perform by their duly pub¬ 
lished and filed tariffs. As found by the Commission, 
the duly filed tariffs did not mention a 4 ‘wharfage ser¬ 
vice. ’ ’ 

The appellants requested the carriers to haul their coal 
from the mines and deliver it into the bunker holds of 
their tugs. That is what the carriers held themselves out 
to do by their tariffs when they published their line haul 
rates and dumping and trimming charges and no other 
charges. 

Under the facts of this case, it is just as incorrect to 
say that the appellants will get this “wharfage service’’ 
free as it would be to say that the appellants will get the 
use of the carriers’ coal cars free. 

Under the provisions of Section 6 it is presumed, as a 
matter of law, that all transportation service necessary 
to perform the hauling of the coal from the mines and 
delivering it into the bunker holds of the tugs is covered 
by the charges specified at the time of movement in the 
dulv filed tariffs. 

This is what the Attorney-Examiner recognized in his 
proposed report. It is what the Commission closed its 
eves to in its decisions in this case and what the Commis- 
sion still tries to ignore throughout its argument. 

It is respectfully submitted that the action of the lower 
Court should be reversed with directions to issue an in¬ 
junction against the Commission in accordance with the 
prayer of the petition. 

Respectfully submitted, 

Karl Knox Gartner, 

Attorney for Appellants, 
701-4 Smith Building, 

1 815 - 15th St., N. W. y 

Washington, D. C. 

November 23, 1929. 






